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INTRODUCTION 


The likelihood of increased labor activity as a result 
of the validation of the Wagner-Connery Act by the Su- 
preme Court’ has raised anew the question of the desira- 
bility of further federal regulation of trade unions and 
of the processes of collective bargaining. Pressures from 
the right seek to constrain labor activity within the stric- 
tures of the status quo while pressures from the left push, 
as ever, towards radical reconstruction. Without embrac- 
ing either of these absolute alternatives, the immediate 
problem of governmental policy is less one of extent of 
control than technique. The choice lies between the estab- 
lishment of a rigid catalogue of prohibitions and the 
adoption of a flexible set of controls intended to permit 
the free development of customary habits of collective 
bargaining. 

During a period of labor turmoil, especially when ac- 
companied by violence, the temptation is strong to “cry 
havoc” and to demand Draconian acts of prevention. Spe- 

1 National Labor Relations Board v. Jones and Laughlin Steel Corporation, 
57 Sup. Ct. 615 (1937); Same v. Fruehof Trailer Company, 57 Sup. Ct. 642 
(1937); Same v. Friedman-Harry Marks Clothing Company, Inc., 57 Sup. 
Ct. 644 (1937); Washington, Virginia and Maryland Coach Company v. 


National Labor Relations Board, 57 Sup. Ct. 648 (1937); Associated Press 
v. National Labor Relations Board, 57 Sup. Ct. 650 (1937). 
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cific events generate a clamor for specific legislative treat- 
ment, and labor policy, like Don Quixote on Rosinante, 
rides off in all directions. There is a need for a national 
labor policy in the industrial field which is less like the 
poor wandering minstrel, “a thing of shreds and patches.” 
Such a policy, to change the metaphor, should mark out 
the road to be followed. The enactment of a specific 
code of traffic regulations can await the occasion which 
makes them necessary. 

This essay proposes the adoption of a Federal Concili- 
ation and Arbitration Act, and the following pages will 
consider what seems to be desirable to include in such an 
act. Specifically there will be discussed; (1) the need for 
changes in the National Labor Relations Act, (2) the 
compulsory incorporation of trade unions, (3) the arbi- 
tration of labor disputes arising out of collective agree- 
ments.” The final portion of the paper will sum up such 
recommendations as develop from the discussion, and 
will consider them in the perspective of the long run evo- 
lution of a governmental labor policy.’ 


I. COMPULSORY COLLECTIVE BARGAINING AND 
MEDIATION 


The Wagner-Connery Act outlaws five so-called unfair 
labor practices.* The first four of these prohibit em- 


2See, Magruder, Calvert, A Half Century of Legal Influence Upon the 
Development of Collective Bargaining (1936), 50 Harvarp Law Review 1071, 
pp. 1107-1117 for a brief discussion of some proposals for trade union regulation. 

3 For the experiences of foreign governments in the regulation of collective 
bargaining, see, for New Zealand, The Industrial Conciliation and Arbitration 
Act, 1894, New Zealand Statutes, 58 Vict., No. 14; Industrial Conciliation and 
Arbitration Amendment Act, 1932, New Zealand Statutes, 22-23 Geo. V, No. 
4; Department of Labour, Ottawa, Canada, THE Lasour GAzETTE, May, 1937, 
vol. 37, pp. 528-531. For Canada, Selekman, B. M., “Law and Labor Relations, 
a Study of the Industrial Disputes Investigation Act of Canada,” XXIII Busi- 
NESS RESEARCH StupIEs, No. I, Number 14, Harvard Business School, Boston, 
March, 1936. For Australia, Anderson, George, “Regulation of Industrial 
Relations,” ANNALS OF THE AMERICAN ACADEMY OF POLITICAL AND SOCIAL 
ScrENcE, November, 1931, vol. 158, pp. 156-165. For a brief general discus- 
sion of several systems, see Commons, J. R. AND ANDREWS, J. B., PRINCIPLES 
or Lapor LEGISLATION, Harpers, New York, 1936 ed., pp. 439-447. 

4 National Labor Relations Act, Public, No. 198, 74th Cong., Ist Sess., 


Session Laws, c. 732, p. 449, July 5, 1935, hereinafter referred to by the above 
title or as the Wagner-Connery Act. 
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ployers from committing certain overt acts which ex- 
perience has shown tend to obstruct the organization and 
development of trade unions, and which, therefore, lead 
to industrial strife.” Among the practices prohibited are 
the coercion of, or interference with the right of em- 
ployees to organize, bargain collectively or engage in 
other concerted activities. Employers may not support 
company unions nor interfere with the establishment or 
creation of any labor organization.* Nor can an employer 
encourage or discourage membership in any labor or- 
ganization by discrimination in the matter of employ- 
ment. This, however, does not operate to exclude the 
closed shop where it is the result of agreement between 
the management and qualified representatives of the work- 
ers... Employers are also forbidden to discriminate 
against workers because they have filed charges or given 
testimony under the act. 

The declared purpose of these prohibitions is to re- 
move obstructions to the free flow of interstate commerce, 
and the necessary effect is to create conditions favorable 
to the organization and growth of labor unions and to 
provide protection for them, particularly in the early 
stages of existence. After collective bargaining has be- 
come the normal procedure for the adjustment of griev- 
ances, labor groups presumably will need to depend less 
upen governmental support in settling such questions as 
discriminatory discharges and interferences." In a sense, 
these four unfair labor practices may be regarded as tem- 


5 [bid., Section 8. See also, U. S. Senate Committee on Education and 
Labor, Report to the Senate on S. 1958, Calendar No. 595, 74th Cong., Ist 
Sess., p. 16 

6 For a description of the domination and interference aimed at in the Act, 
see Report to the Senate on S. 1958, op. cit., at p. 10. 

7 National Labor Relations Act, op. cit., Section 8(3). 

8 Commons, J. R. AnD ANpbREwS, J. B., PrincrpLes or Lasor LEGISLATION, 
op. cit., p. 374. The authors of this book distinguish four classifications of 
attitude by government towards collective bargaining: (a) repression; (b) tol- 
eration; (c) encouragement; (d) intervention. The National Labor Rela- 
tions Act would fit into the third category. The proposals of this paper would 
fit into the last. See volume XVII of the Reports of the Industrial Commis- 
sion on Labor Organizations, Washington, 1901, p. Ixxx, for assertion that the 
best administered systems of collective bargaining depend upon strong organ- 
ization. 
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porary assistance extended to labor organizations until 
they can, in cooperation with management, work out the 
rules which formalize and govern industrial relations. 

The fifth unfair labor practice, however, stands upon a 
different footing. It forbids employers to refuse to bar- 
gain collectively with worker representatives selected ac- 
cording to procedures set out in the Act.° Unlike the 
first four unfair practices, the fifth refers to a stage in 
trade union development beyond the mere establishment 
of organization, for collective bargaining is the main 
function of labor organizations and their reason for be- 
ing.”° 

The present National Labor Relations Board and its 
predecessors were unanimous in the opinion that, under 
this obligation to bargain collectively, an employer must 
come to negotiations with the representatives of his work- 
ers in good faith with an intention of making an agree- 
ment if possible. Indeed such good faith has been in- 
terpreted to mean a disposition to make such agreements 


although neither party to collective bargaining negotia- 
tions has ever been under an obligation to assent to any 
conditions which may be distasteful.” 


9 National Labor Relations Act, op. cit., Section 8(5); In the Matter of the 
Clinton Cotton Mills and Local 12182, UTWA, Dectsions AND ORDERS OF THE 
NATIONAL LABoR RELATIONS BoArp, Dec. 7, 1935-July 1, 1936, Washington, 
D. C., vol. 1, p. 97, (hereinafter cited as 1 Dectstons). 


10 One of the strongest objections to the company union is the difficulty oi 
achieving genuine bilateral negotiations. Twentieth Century Fund, Lasor anp 
THE GOVERNMENT, New York, 1935, p. 96. How “independent” a union must 
be is difficult to determine. The Board has used language which implies that 
a passive union is most likely a company union, a rule which would seem to 
confuse independence with militancy. In the Matter of Wheeling Steel Cor- 
poration and the Amalgamated Association of Iron, Steel, and Tin Workers 
of North America, 1 Dectstons 699, at p. 710; In the Matter of Ansin Shoe 
Manufacturing Company and Shoe Workers Protective Union, Local No. 80, 
1 Dectstons 929, at p. 937. 

11 In the Matter of the National Aniline and Chemical Company and Allied 
Chemical Workers, Local 18705, Decisions oF THE NATIONAL LABOR RELA- 
TIONS BoArp, July 9, 1934-Dec. 1934, Washington, D. C., vol. 1, p. 114 at 116 
(hereinafter cited as 1 NLRB. Volume 2 of this collection of decisions covers 
the period from Dec. 1, 1934 to June 16, 1935). 

See also, In the Matter of S. L. Allen and Company, Inc. and Federal Labor 
Union Local No. 18526, 1 Dectstons 714. 


12Tn the Matter of Bell Oil and Gas Company and Local Union 258 of the 
International Association of Oil Field, Gas Well and Refinery Workers of 
America, 1 Decisions 562 at 583 
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In the enforcement of these unfair labor practices, the 
Board is authorized to issue cease and desist orders with 
recourse to court process for contumelious respondents.” 
These techniques of enforcement are intended to apply 
equally to all of the unfair labor practices. No distinction 
is made between the first four and the fifth in this respect. 
If an employer is found by the Board to have failed in 
his duty to bargain collectively, he can be ordered to 
cease and desist from such refusal, and be made subject 
to court proceedings if he should continue in that refusal. 

Cease and desist orders, however, are unsuitable instru- 
ments for the enforcement of the duty to bargain col- 
lectively as defined by the Board.** The essence of this 
duty is the mental disposition of the employer. He is to 
sustain a sincere willingness to make an agreement with 
his employees if possible. If hostile acts of coercion take 
place, they can be restrained, but it is extremely doubt- 
ful whether good faith is responsive to sanctions. A more 
subtle technique than compulsory process is required if 
intentions are to be reformed. 

This interpretation of collective bargaining got its first 
expression at a time when the codes were a part of the 
law of the land.”’ It was then felt to be desirable for pur- 
poses of the recovery program that wage and hour sched- 
ules be stabilized.** It was with this objective in view 
that the duty to bargain collectively was held to be a 
patriotic (if not a legal) compulsion upon employers to 
make agreements with worker representatives.’ The logic 


13 National Labor Relations Act, op. cit., Section 10. 

14 Latham, E. G., Legislative Purpose and Administrative Policy under the 
National Labor Relations Act (1936), 4 Geo. WaAsu. L. Rev. 433. 

15In the Matter of the Houde Engineering Corporation and United Auto- 
mobile Workers’ Federal Labor Union, No. 18839, 1 NLRB 35 at p. 39. 

1677 Cong. Rec. 4220-4221 (May 25, 1933); In the Matter of the Atlanta 
Hosiery Mills and American Federation of Hosiery Workers Local No. 76, 
1 NLRB 146. 

17In the Matter of National Aniline and Chemical Company and Allied 
Chemical Workers, Local No. 18705, op. cit.; see also In the Matter of Inter- 
national Filter Company and International Association of Machinists, District 
No. 8, 1 Dectstons 489 at p. 502 and In the Matter of Atlas Bag and Burlap 
Company, Inc., 1 Decisions 292 at p. 307 for orders by the Board that re- 
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of this necessity was not spelled out however. Although 
codes could be forced upon industrial groups which failed 
to agree, there was no compulsion upon management and 
workers to accept any collective agreement not mutually 
worked out and voluntarily adopted.” 

The present argument in favor of a duty of compulsory 
collective bargaining for employers is that they need to 
be instructed in the wisdom of settling differences by 
negotiation and conference.” It is urged that employers 
will come to learn that these methods are an aid in clear- 
ing up misunderstandings after they have been forced a 
few times by order of the Board to bargain collectively 
with the representatives of their employees. This view, 
however, fails adequately to consider the fact that respect 
for agreements and genuine good faith in negotiations 
rest upon factors which cannot be coerced by govern- 
mental process. 

The real compulsion upon employers to do business 
with trade union representatives is a respect for the men 


personally and for the strength of the organizations for 
which they speak. The Act recognizes this fact by throw- 
ing guarantees around the right to strike.” Compulsory 
collective bargaining handicaps the development of self- 
reliant responsibility in labor organizations to the extent 


spondents undertake negotiations “with the object of making an agreement 
covering rates of pay, wages, hours of employment and other conditions of 
employment.” 

18J—n the Matter of the Century Electric Company and Employees of the 
Century Electric Company, 1 NLRB 79; In the Matter of Hall Baking Com- 
pany and Bakery Drivers Union Local No. 264, 1 NLRB 83. 


19 The Board has stated its position in the following language, “Indeed, it 
is one of the functions of collective bargaining to eliminate the misunderstand- 
ings that are bound to arise in these struggles (i.e. strikes) and to resolve 
demands into what can be achieved,” In the Matter of Rabhor Company, Inc. 
and International Ladies Garment Workers Union, 1 Decisions 470 at p. 478. 


20 National Labor Relations Act, op. cit., Section 13. “Nothing in this Act 
shall be construed so as to interfere with or impede or diminish in any way 
the right to strike.” It is interesting that the Railway Labor Act contains no 
direct affirmation of the right to strike. There is the following language, 
“Nothing in this chapter shall be construed to require an individual employee 
to render labor or service without his consent, nor shall anything in this act 
be construed to make the quitting of his labor or service by an individual 
employee an illegal act; nor shall any court issue any process to compel the 
performance by an individual employee of such labor or service, without his 
consent.” 44 Stat. at Large 586 (1926), 45 U. S. C. A., Section 159(8). 
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that the government stands ready to do for them what 
they should be able to do for themselves. 

Compulsory collective bargaining may lead to com- 
pulsory arbitration which labor organizations have usual- 
ly regarded with a determined hostility.” Employee 
groups possess both a right to strike and a right to invoke 
Section 8 (5) against employers. The Board has already 
said that the employer’s duty to bargain collectively may 
continue during a strike unconnected with the commission 
of any of the prohibited unfair labor practices. In dis- 
senting, J. Warren Madden, chairman of the Board, was 
moved to remark, “Labor unions will gain no permanent 
advantage from such a doctrine. Employers and the pub- 
lic will properly insist that such a rule is unfair unless it 
is accompanied by compulsory arbitration.” ” 

The most pernicious effect of compulsory collective 
bargaining however is the immediate obstruction it places 
in the way of setting up a much needed machinery for 
mediation.* Strike situations and many other industrial 
disputes require much face-saving on both sides and usual- 
ly a skillful third party can provide a formula upon which 


21 See remarks of W. S. Carter, president of the Brotherhood of Locomotive 
Firemen and Enginemen in volume 50, No. 17 of the RatLway AGE GAZETTE 
(1911), pp. 979, 980, cited and quoted in Department of Labor, Bureau of 
Labor Statistics, BULLETIN No. 303, March, 1922 at p. 44. Samuel Gompers 
objected to the Supreme Court decision in Wilson v. New, 243 U. S. 332, 37 
Sup. Ct. 289 (1917) on the ground that it “provided the way for establishment 
of industrial slavery and a fugitive slave law.” He declared that “the working 
people of the United States may be compelled to work at the command of their 
employers or go to prison.” AMERICAN FEDERATIONIST, volume 24, p. 291, April, 
1917. The Kansas experiment in compulsory arbitration was the subject of 
extensive litigation initiated by both employers and labor interests. See, State 
ex rel. Court of Industrial Relations v. Howat, 107 Kans. 423, 191 Pac. 585 
(1920); Howat v. Kansas, 258 U. S. 181, 42 Sup. Ct. 277, 66 L. ed. 550, 
(1922); State ex rel. Hopkins v. Howat, 109 Kans. 376, 198 Pac. 686 (1921) ; 
Charles Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522, 
43 Sup. Ct. 630 (1923); Court of Industrial Relations v. Chas. Wolff Packing 
Company, 114 Kans. 304, 219 Pac. 259 (1923); State v. Howat, 116 Kans. 
412, 227 Pac. 752 (1924); Dorchy v. Kansas, 264 U. S. , 44 Sup. Ct. 323, 
68 L. ed. 686 cage Chas. Wolff Packing Company v. Court of Industrial 
Relations, 267 U. S. 552, 45 Sup. Ct. 441, 69 L. ed. 785 (1925). For an ex- 
tensive citation of legal decisions on arbitration and conciliation statutes, see 
THE Law oF ORGANIZED LABOR AND INDUSTRIAL ConrFticts by E. S. Oakes, 
Rochester, 1927, ch. 35 

22In the Matter of M. H. Birge & Sons Company and United Wall Paper 
Crafts of North America, 1 Decisions 731 at p. 748 

23 For a statement of the “quasi-judicial” character of the Board’s functions, 
see First ANNUAL REPORT OF THE NATIONAL LABOR RELATIONS BOARD, Fiscal 
Year Ending June 30, 1936, Washington, 1936, p. 9n. 
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agreement can be based. The formal powers of the Board, 
however, prevent such intervention by that body. It can 
“force” an employer to bargain collectively but it can- 
not legitimately persuade him to do so under the Act. 

The technique of mediation is superior to the slow 
and forma! process of the Board in bringing about gen- 
uine collective bargaining because of its infinite adapta- 
bility to rapid changes in tense circumstances. The rou- 
tine of charge, investigation, notice, hearing, order, pe- 
tition to a Circuit Court of Appeals, court order and 
contempt proceedings in case of violation of the court 
order, lacks the flexibility and swiftness which are neces- 
sary if strikes are to be avoided or adjusted speedily after 
they occur. The best that the Board can do if its powers 
under Section 8 (5) are invoked is to order an employer 
not to close his mind to union demands. 

The federal government has intervened from time to 
time in the past in both industrial and railway labor dis- 
putes with the appointment of mediatory agencies.“ In 


the industrial field, such commissions have enjoyed both 
success and failure, in the latter case chiefly because of 
the casual and occasional nature of the intervention. Suc- 
cessful conciliation and mediation require the establish- 


241In the industrial field, see “Report to the President by the Commissioner 
of Labor,” U. S. Bureau of Labor, BuLLETIN No. 43, November, 1902; “Re- 
port of the Anthracite Coal Strike Commission,” U. S. Bureau of Labor, 
BuLietin No. 46, May, 1903. See also reports of the negotiations in the auto- 
mobile strike settlement of 1937, New York Times, February 3-7, 1937 (p. 1 
in each issue) ; February 9-12, 1937, p. 1 of each issue). 


In the railroad field, Interstate Arbitration Commission Act (1888) 25 Start. 
501, c. 1063; Erdman Act (1898) 30 Start. 424, c. 370; Newlands Act (1913) 
38 Stat. 103, 45 U. S. C. §101 et seq.; Transportation Act (1920) 41 Star. 
469, 45 U. S. C. $131 et seg. (1934). Railway Labor Act (1926) 44 Star. 
577, 45 U. S.C. §151 (1934); Railway Labor Act (1934) 48 Stat. 1185, 45 
U. S. C. §151 et seq. (1934). A commission was appointed by Cleveland 
under authority of the Act of 1888 to investigate the Pullman strike of 1894 
but the strike was over when the commission reported. U. S. Strike Commis- 
sion, REPORT ON THE CHICAGO STRIKE OF JUNE-JuLy, 1894, 1895. It was not 
until the mediation of a dispute between the Southern Pacific Railroad and its 
firemen that the provisions of the Erdman Act were successfully utilized. 
U. S. Bureau of Labor, BULLETIN No. 98, January, 1912, pp. 1-63. See also, 
Fisher, C. O., “Use of Federal Power in Settlement of Railway Labor Dis- 
putes,” U. S. Department of Labor, Bureau of Labor Statistics, BULLETIN No. 
303, March, 1922. 
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ment of a permanent and conspicuous agency devoting 
full time to the task of teaching employer and worker 
organizations how to get along with each other. The best 
results are obtained when there is a considerable degree 
of organization among both employers and employees as 
experience in the railroad field testifies. The concilia- 
tion services of the Department of Labor satisfy none of 
these criteria except that of permanence while the Na- 
tional Mediation Board, after almost fifty years of ex- 
perimentation in the railroad field, is successful because it 
is adequately equipped to do its work. The National 
Labor Relations Board could do in the industrial field 
what has been accomplished in railway transportation 
if its powers were amended. 

A basic federal conciliation and arbitration policy 
could be established by amendment to the Wagner-Con- 
nery Act. Section 8 (5) could be repealed and in its place 
substituted the framework for the administration of the 
conciliatory and mediatory powers which would be add- 
ed. Some possible applications of this grant of power 
will be discussed below. At this point, it may be re- 
marked that a distinction would be created between the 
compulsory and mediatory powers of the Board which 
would roughly correspond with the distinction between 
the first four unfair labor practices and the fifth. Formal 
and regularized restraints, enforceable by cease and de- 
sist orders, would lie against the commission of acts now 
prohibited. The Board, as it now does, would continue to 
compel obedience to the prohibitions set out in the Act. 
On the other hand, the mediatory powers would be uti- 
lized to bring about collective bargaining conferences 
and to formulate the bases for such negotiations. This 
separation of powers is better described as a division be- 
tween formal and informal duties, for the latter classifica- 
tion would include functions beyond the usual meaning 
of the word mediation. 








10 THE GEORGE WASHINGTON LAW REVIEW 


II. INCORPORATION AND REGISTRATION OF TRADE 
UNIONS 


With an amended Wagner-Connery Act as the basic ex- 
pression of federal labor policy, it becomes necessary to 
consider further regulations to make that policy effectual. 
One of the proposals vigorously agitated is the suggestion 
that government sanctions be created to make unions “re- 
sponsible.” A typical expression of this view demands 
the compulsory incorporation of such organizations.” It 
is expected that unions thereby will become suable and 
that treasury funds will become liable to civil process 
for breaches of contract and to fine for violations of the 
law.** 

There are two rather complex legal problems raised 
by this proposal. If the national unions are considered to 
be in interstate commerce or closely enough related to it 
to support the jurisdiction of the federal government over 
them, the incorporating authority may indeed be the fed- 
eral government.” Since Loewe v. Lawlor” and the 


Coronado Coal Cases,” however, it seems to be the law 
in the federal courts at least that the unions and their 
members (although unincorporated) are individually 
and corporately liable for wrongful acts authorized by 
national officers.” Furthermore, under doctrines of con- 


25 See for example, the summary of resolutions adopted by the New York 
State Chamber of Commerce reported in the NEw York Times, February 5, 
1937, p. 13, column 2. Also Iron Ace, April 22, 1937, 62. 

26 This question was rather extensively investigated without conclusion in 
the Reports oF THE INDUSTRIAL COMMISSION ON LABOR ORGANIZATIONS, Op. 
cit., Part IV, Chapter 10, p. 616. 

27 The liability of trade unions to federal process when their activities are 
held to affect interstate commerce has been well settled in Duplex Printing 
Press Company vy. Deering, 254 U. S. 443, 41 Sup. Ct. 172 (1921). 

“8 208 U. S. 274, 28 Sup. Ct. 301 (1908). 

oa U. S. 344, 42 Sup. Ct. 570 (1922); 268 U. S. 295, 45 Sup. Ct. 551 
(1925). 

80 Chief Justice Taft in the first Coronado Coal Case, op. cit., remarked that 
the conclusion reached as to the suability of trade unions “is, after all, in essence 
and principle, merely a procedural matter. As a matter of substantive law, all 
the members of the union engaged in a combination doing unlawful injury 
are liable to suit and recovery, and the only question is whether, when they 
have voluntarily, and for the purpose of acquiring concentrated strength and 
the faculty of quick unit action and elasticity, created a self-acting body, with 
great funds to accomplish their purpose, they may not be sued as this body, and 
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spiracy worked out by the Supreme Court in adjudica- 
tions on the Sherman Anti-Trust Act, it would seem that 
virtually unlimited liability can be imposed upon trade 
union members for violation of the Act." It may be 
wondered whether that responsibility which is the goal 
of incorporation does not already exist in the federal 
sphere, even to a degree beyond that which its proponents 
consider necessary. 

There are relatively few national unions, however, 
which may be characterized as engaged in interstate 
commerce.” Apart from the transportation and com- 
munication unions, most have only an occasional connec- 
tion with interstate commerce.” Should the federal 
government be without jurisdiction, the incorporating 
authority would presumably rest with the states. State 
compulsory incorporation might have distressing conse- 
quences, however. 

In such an event, foreign incorporated unions, not be- 
ing in interstate commerce, could be prevented from 
doing business in any other than the incorporating state.™* 


the funds they have accumulated may not be made to satisfy claims for injuries 
unlawfully caused in carrying out their united purpose.” OAKES, ORGANIZED 
Lasor and INDUSTRIAL CONFLICTS, op. cit., points out that representative 
actions may be brought by or against unincorporated unions in equity where 
the members are too numerous to be joined as parties in the same action, pp. 
121-124. 


31 Loewe v. Lawlor, supra note 28. 


82 See descriptions of air, water, steam railroad transportation and com- 
munication unions in Stewart, Estelle, “Handbook of American Trade Unions,” 
U. S. Department of Labor, Bureau of Labor Statistics, BULLETIN No. 618, 
1936. 


33 Although the strike and boycott activities of unions have been widely 
advertised through federal prosecutions under the Sherman Anti-Trust legisla- 
tion, it need scarcely be remarked that strikes are no more the normal way of 
conducting the affairs of a well established union than continual litigation is in 
the administrative routines of a well-established business organization. 


34 Tt has been settled since the Slaughterhouse Cases, 16 Wall. 36, 21 L. ed. 
394 (U. S. A. 1873), that the privileges and immunities clause of the Four- 
teenth Amendment as defined by Justice Miller does not embrace the right to 
the exercise of corporate personality beyond the borders of the state which 
confers the right. Paul v. Virginia, 8 Wall. 168 (U. S. 1868) stated the broad 
doctrine that the “corporation being the mere creation of local law, can have 
no legal existence beyond the limits of the sovereignty where created.” Paul 
v. Virginia preceded Supreme Court adjudications on the Fourteenth Amend- 
ment, but discriminations against foreign corporations, alleged to have been 
invalidated by the Amendment, have been sustained by the Court. Philadelphia 
Fire Association v. New York, 119 U. S. 110, 7 Sup. Ct. 108, 30 L. ed. 342 
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The miners’ union for example, if incorporated in Penn- 
sylvania, might be kept out of Kentucky if the authori- 
ties of the latter jurisdiction should find it desirable to 
do so. It might be required to take out a charter of in- 
corporation in every state in which it maintained its 
agents and offices. This situation would tend to force 
such organizations as have developed along industrial 
lines in response to the exigencies of modern capitalism 
to cramp themselves within the limits of historical state 
boundary lines. 

These legal difficulties are, however, only one aspect 
of a larger problem. The corporate form in modern in- 
dustry is a device for the accumulation of large concen- 
trations of capital with the liability of stockholders 
limited to the extent of their commitments. Purpose 
molds form and it cannot be gainsaid that incorporation 
has served the purposes of business organizations ef- 
ficiently. Bona fide unions, however, best serve their 
members and society by working for social melioration. 


=: Hemphill v. Orloff, 277 U. S. 537, 48 Sup. Ct. 577, 72 L. ed. 978 
(1927). 

The sweeping character of the opinion of Paul v. Virginia has since been 
somewhat modified however. A state may not impose unconstitutional condi- 
tions upon a foreign corporation as a price for the privilege of doing business. 
Williams v. Standard Oil Company of Louisiana, 278 U. S. 235, 49 Sup. Ct. 
115, 73 L. ed. 287 (1928). A forced waiver of the right to resort to the federal 
courts is such an unconstitutional condition, Terrall v. Burke Construction 
Company, 257 U. S. 529, 42 Sup. Ct. 188, 66 L. ed. 352 (1922), overruling 
Doyle v. Continental Insurance Company, 94 U. S. 535, 24 L. ed. 148 (1876) 
and Security Mutual Life Insurance Company v. Prewitt, 202 U. S. 246, 26 
Sup. Ct. 619, 50 L. ed. 1013 (1906). A state may not tax property outside 
its jurisdiction through its power to withold the re of doing business, 
Baltic Mining Company v. Massachusetts, 231 U. 68, 34 Sup. Ct. 15, 58 
ed. 127 (1913). An arbitrary expulsion may Ph the Fourteenth Amend- 
ment, Western Union Telegraph Company v. Kansas, 216 U. S. 1, 30 Sup. Ct. 
190, 54 L. ed. 355 (1910). 

A foreign corporation in interstate commerce, however, or acting as an 
agency of the federal government may do business in any state without per- 
mission, Pembina Mining Company v. Pennsylvania, 125 U. S. 1818, 8 Sup. Ct. 
737, 31 L. ed. 650 (1888). HeENbERSON, GERARD C., THE PosITION OF FOREIGN 
CoRPORATIONS IN AMERICAN CONSTITUTIONAL LAw, Cambridge, 1918, is a good 
analysis of cases up to 1918. For cases since that time, see Washington ex rel. 
Bond et al. v. Superior Court of Washington for Spokane County, 289 U. S. 361, 
53 Sup. Ct. 624, 77 L. ed. 1256 (1932) for a statement of the doctrine that a state 
may refuse to allow foreign corporations to do business within its borders. It 
may require a foreign corporation to take out a charter in order to engage in an 
intrastate business, Railway Express Agency v. Virginia, 282 U. S. 440, 51 
Sup. Ct. 201, 75 L. ed. 450 (1930), but it may not regulate thereby what for- 
eign corporations do in other states, St. Louis Cotton Compress Company v. 
Arkansas, 260 U. S. 346, 43 Sup. Ct. 125, 67 L. ed. 297 (1922). 
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Incorporation might result in the dissipation of those 
very intangibles which serve to maintain labor organiza- 
tions as democratizing influences in industry. The more 
financially exposed to acts of agents-provocateurs such 
an organization becomes, the more it becomes necessary 
for the leadership to exercise an authoritarian control 
over the membership.” Such a concentration of authority 
would be incompatible with the large degree of democ- 
racy which actually exists in the majority of unions. 

Instead of compulsory incorporation which would not 
contribute to the development of unified treatment of 
labor relations, the voluntary registration of labor or- 
ganizations with the National Labor Relations Board 
could be authorized.** Registered unions might be re- 
quired to certify their authorized representatives and 
spokesmen, and to file with the registration office, the 
same yearly financial statement which they make to their 
members. As a less rigid and formalized means of gov- 
ernmental surveillance than incorporation, registration 
provides a starting point for the evolution of such future 
regulations as experience shows to be desirable. Habits 
of collective bargaining would have an opportunty to 
adjust themselves within a flexible framework of admin- 
istrative regulation. Necessary amendments to the rules 
could be made from time to time in the future by a cen- 
tralized agency in a way which would be impossible if 
various compulsory incorporation statutes were subjected 
to the adjudications of hundreds of courts. 

Provision should also be made for the voluntary reg- 
istration of employers’ associations which undertake to 
speak, in collective bargaining matters for their members. 
Individual employers would have the same right of reg- 
istration as associations of employers in order to embrace 
as wide a representation of collective bargaining agen- 


35 For extreme examples of centralized control in industrial corporations, 
see Bente, A. A., Jk., and MEANs, G., THE MODERN CorPORATION and PRIVATE 
Property, New York, 1933. 

36 See The Trade Union Act, 1871, 34 & 35 Vict., c. 31. 

2 
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cies as possible. There would be no governmental com- 
pulsion upon either employer or labor organizations to 
register, but the pressures of negotiation would tend in 
that direction, for registration would be a convincing 
testimonial to that good faith which the Board to date 
has found so elusive. 


III. THE ADJUDICATION OF COLLECTIVE 
AGREEMENTS 


With an authority and a staff equipped to exercise the 
informal powers granted to it, the National Labor Rela- 
tions Board should be empowered to mediate disputes 
arising over the interpretation and application of col- 
lective agreements. The exercise of this noncoercive au- 
thority is preferable to proposals which look towards the 
compulsory arbitration of disputes over collective agree- 
ments,” for it seeks to encourage and develop self-reliant 
habits of negotiation. 


It is argued that if there is no court or other govern- 
mental agency to force the parties to a labor agreement 
to abide by its terms, either party may violate its terms 
with impunity. This is scarcely the case, however, for 
there is ample evidence in the industrial relations of cer- 
tain of the unions which have operated under agreements 
with employers that voluntary joint boards of arbitration 
can be very satisfactory.“ Furthermore, well-drawn 
agreements will usually provide for some means for the 
private solution of disputes over interpretation or mean- 
ing.” 

37 Merritt, W. G., “Dual Standards in Labor Relations,’ an address before 
the Tri-State Convention of Civic Associations, Atlantic City, September 12, 


1936, reported in the New York Times, September 13, 1936, Section I, p. 3, 
column 3 


38 See agreement between Hart, Schaffner and Marx Clothing Company of 
Chicago and the Amalgamated Clothing Workers of America, in Commons, 
J. R., Trap—E UniontsmM and LAsor ProsieMs (2d ser.), Ginn, Boston, 1921, 
pp. 534-562. 

39 McCabe, D. A., NATIONAL COLLECTIVE BARGAINING IN THE Pottery IN- 
pustry, Baltimore, 1932, p. 326 ff. The Conciliation Act, 1896, 59 & 60 Vict., 
c. 30 provided for the registration of private boards of adjustment with a gov- 
ernmental agency. 
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The principle of voluntary arbitration is of course not 
inconsistent with the intervention of the government.” 
It is essential to the principle, however, that both the par- 
ties concerned agree to the submission.” In such negotia- 
tions, it is important that the atmosphere of the court of 
law be absent. One writer has said that the “arbitrator 
is thus not a superior sort of dictator, dispensing justice 
from on high, but an agent of the two sides to the col- 
lective bargain. His job is to reach a solution that will 
be satisfactory enough to both sides to be workable... . 
On this account a wage arbitration is not an exercise in 
pure reason, and a summary of merely logical arguments, 
accompanied by the opinion accompanying the decision, 
does not tell the whole story.” ** Certainly the way should 
be open to those involved in a dispute over the interpre- 
tation or application of a collective agreement to use 
governmental arbitrators if they choose. The arrange- 
ments made for the railroad industry are interesting but 
not entirely applicable. With a few notable exceptions, 


the production industries have not accepted the principle 
of collective bargaining to the degree which prevails in 
the railroad field. Here as elsewhere, the strength of 
the rule of law depends upon the measure of habitual 
compliance upon which it can depend. It is preferable 
to postpone the compulsory enforcement of the decrees 


40 Commons, J. R. and ANprEws, J. B., Principles or LABor LEGISLATION, 
op. cit., p. 431. 


41 Lorwin, L. L. and Wusnic, A., NATIONAL LABor Boarps, Washington, 
1935, p. 123, p. 300 ff. See also, In the Matter of New Orleans Public Belt 
Bridge Controversy and International Association of Bridge, Structural and 
Ornamental Iron Workers et al., volume one of the DECISIONS OF THE NATIONAL 
Lazsor Boarp, August 1933-March 1934, Washington, D. C., 1934 at p. 3 
(hereinafter cited as 1 NLB). In the Matter of Full Fashioned Hosiery 
Workers of America, Inc. and American Federation of Full Fashioned Hosiery 
Workers, 1 NLB 9. 
nt nor mee WAGE ARBITRATION, Selected Cases, 1920-1924, New York, 
1928, p. 6, 7. 

43 Railway Labor Act, 48 Stat. 1189 (1934), 45 U. S. C. § 153 (1934). Pro- 
vision is made for the establishment of a National Railroad Adjustment Board, 
bipartite in composition, which handles disputes over the interpretation or ap- 
plication of labor agreements. Its decisions are enforceable in the federal 
courts. Its success depends upon fairly extensive organization among both 
employers and employees and considerable experience in the practise of collec- 
tive bargaining. 





16 THE GEORGE WASHINGTON LAW REVIEW 


of government arbitrators (unless specifically agreed to 
by the parties beforehand) until customary habits of bar- 
gaining have developed. 

The proposal for the compulsory arbitration of collec- 
tive agreements falls into the same error as the proposal 
for the compulsory incorporation of trade unions. The 
second proposal tends to identify labor organizations 
with the commercial institutions of industry; the first 
fails sufficiently to distinguish collective labor agree- 
ments from ordinary business contracts.** Despite some 
court decisions which are inclined to make this identifica- 
tion, labor agreements are not contracts of sale.** The 
worker representatives do not bind themselves to supply 
any specified number of workmen, nor do management 
representatives agree to keep any fixed number of work- 
men employed. Such agreements are in the nature of 
protocols which set out the usages to be adopted in shop 
and factory administration.” 

With its powers amended as proposed above, the Na- 
tional Labor Relations Board would be equipped to deal 
with disputes involving the interpretation or application 
of collective labor agreements. In order to facilitate the 
exercise of this authority, it would be feasible to require 
that collective agreements be registered with the Board. 
The publication of such agreements would tend to deter 
the making of those collusive arrangements in which the 
consumer is the victim. It would also make it easier to 
adjust wage and hour schedules at the expiration of 
agreements if reliable information on prevailing wage 
levels in other industries were available.” 

The authority which the Board would exercise would 
be essentially mediatory. In controversies involving the 


44 See the definition in Hamilton, Walton, “Collective Bargaining,” ENcycto- 
PEDIA OF THE SOCIAL SCIENCES, New York, 1930. Also, Rice, W. G., Jr., 
Collective Labor Agreements in "American Law, 44 Harv. L. Rev. 572 (1931). 

45 OAKES, ORGANIZED LABor AND INDUSTRIAL CONFLICTS, op. cit., pp. 219-234. 

46 For an exposition of the usage theory see, Hudson v. Cincinnati, N. 0. & 
T. P. R. R., 152 Ky. 711, 45 (1913). 

47 LABOR AND THE GOVERNMENT, Twentieth Century Fund, Inc., McGraw- 
Hill, New York, 1935, p. 364ff. 








COLLECTIVE BARGAINING 17 


interpretation or meaning of a collective agreement, the 
Board’s agents would intervene for the purpose of bring- 
ing about an amicable settlement or adjustment. Such 
agents would propose to the disputants that they set up 
a bipartite board to consider the case with the govern- 
ment mediator as an advisor to both sides. If a mutually 
satisfactory interpretation were achieved by this means, 
the terms of the clarifying interpretation would be incor- 
porated in the original agreement. 

If no settlement should result from these efforts, it 
would then be the function of the Board’s mediator to 
propose that the parties submit their dispute to the ar- 
bitration either of private persons or government officials. 
The stipulation to arbitrate would contain an agreement 
to be bound by the award. The Board should be author- 
ized to enforce such awards by cease and desist orders 
with the supplementary assistance of the federal courts. 
The power to enforce arbitration awards, however, would 
vest in the Board only if such a procedure should be pro- 
vided for in the stipulation to arbitrate. 

In sum, then, the National Labor Relations Board 
would exercise both formal and informal powers. Under 
its formal powers, it would execute the prohibitions 
against unfair labor practises and enforce arbitration 
awards if authorized to do so by the parties to an arbitra- 
tion. Under its informal powers, it would arrange col- 
lective bargaining negotiations by direct intervention and 
mediation instead of by the ineffectual orders which it is 
empowered to issue under Section 8(5) at present. Its 
informal powers would also be used to compose disputes 
arising out of the interpretation or application of collec- 
tive agreements. The administration of these functions 
would be assisted by the registration of labor unions and 
employers’ associations engaged in collective bargaining 
with the Board, which would also be the repository of 
agreements concluded in collective negotiations. 
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IV. SUMMARY AND CONCLUSION 


John Stuart Mill once concluded some remarks upon 
progress in industrial society with the observation that 
the “peculiar characteristic, in short, of civilized beings, 
is the capacity of codperation; and this, like other facul- 
ties, tends to improve by practise, and becomes capable 
of assuming a constantly wider sphere of action.” The 
common denominator of the recommendations made 
above is an emphasis upon what may be described as the 
permissive principle in contrast to the coercive princi- 
ple. Its object is to create conditions favorable to the 
evolution of customary habits of collective bargaining 
between employers and employees and to the develop- 
ment of voluntary institutions of codperation in the field 
of industrial labor relations. It is submitted that the way 
to do this is to create governmental agencies sufficiently 
flexible to allow for adjustment to that “constantly wider 
sphere of action” of which Mill spoke. 

The urgency of rigid legislative restrictions upon labor 
organizations in the United States is supposed to be 
borne out by alleged increases in the number of strikes. 
Yet this supposition does not appear to be founded in 
fact. The number of strikers in the year 1919 was more 
than double the number in any year since 1933. Each 
year in the period from 1916 to 1921 had a greater num- 
ber of strikes than any year since. In the strike figures 
of the Department of Labor for February, 1937, a period 
of widespread labor activity, there is considerable justi- 
fication for resort to the potentialities of mediation and 
peaceful governmental persuasion in the settlement of 
labor disputes.” Employers and employees settled di- 
rectly 47% of the strikes occurring in February, 1937, 


48 Mitt, JoHN STUART, PRINCIPLES oF PoLiTICAL Economy, London, 1926, 
p. 698. 


49 Lescohier, D.D., Labor’s Drive to Power, 1933-1937, (1937) Harvarp 
Business REvieEw, vol. xv, no. 4. 


50U. S. Department of Labor, Bureau of Labor Statistics, MonTHLY LABoR 
Review, vol. 44, no. 6, June, 1937, p. 1481. 
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while nearly 12% terminated without formal settlement 
of any kind. Settlement in 34.5% of the strikes were 
reached with the aid of government conciliators and labor 
boards. This percentage includes 63% of the workers in- 
volved in strikes in February, for some of the largest of 
the strikes are to be found in this group. 

Mention has been made of the need of a federal labor 
policy containing a definite centrality of purpose. That 
purpose it is submitted should be the encouragement of 
voluntary habits of codperation in industrial labor rela- 
tion. The technique for the achievement of this purpose 
is the permissive technique which allows governmental 
officials to function more as educators and less as police- 
men. Such a policy will avoid legislative programs of 
detailed specification which presuppose conditions nor- 
mally requiring decades to develop. It will first allow 
employer associations and labor organizations to become 
experienced in mutual negotiations.” 

51 British policy in respect to the regulation of collective bargaining has for 
the most part been in favor of permissive and voluntary techniques. See The 
Conciliation Act, 1896, 59 & 60 Vict., c. 30; The Trades Dispute Act, 1906, 6 

w. 7, c. 47; The Trade Union Act, 1913, 2 & 3 Geo. 5, c. 30; The Industrial 
Courts Act, 1919, 9 & 10 Geo. 5, c. 69. Under this act, there was no jurisdic- 
tion in the minister to take any cases for which the parties had made other 


working a. The Trade Disputes and Trade Unions Act, 1927, 17 
& 18 Geo. 5, c. 22. 


APPENDIX 
A Model Draft for a Federal 
Conciliation and Arbitration Act 
An Act 


To amend the National Labor Relations Act. 
Be it enacted by the Senate and House of Representatives of the United 
States in Congress assembled. 


Statement of Policy 


Section 1. It is hereby declared to be the policy of the United States to 
encourage the development of voluntary institutions of mutual codperation in 
the field of industrial labor relations within the jurisdiction of the United 
States over interstate commerce and its necessary incidents; to further the 
use of permissive methods of governmental regulation; and to promote the 
practice of collective bargaining as an instrument of economic policy. 


Mediation 


Section 2. 

Section 8(5) of the National Labor Relations Act is hereby repealed. 

The Board is hereby authorized and directed to establish within the adminis- 
trative framework of the National Labor Relations Act, a Bureau of Media- 
tion. The Board shall appoint a Chief of Bureau and such persons as mediators 
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The requirements of such a policy are not satisfied by 
the Wagner-Connery Act, for the machinery of the Na- 
tional Labor Relations Board will be inadequate to cope 
with the tensions which will inevitably develop in the 
mass production industries. The amendments suggested 
will tend to overcome the deficiencies of the Act. 


as may be necessary from time to time, subject to the Classification Act of 
1923 as amended and the Civil Service regulations. 


Section 3. The duties of mediators, subject to the order and direction of the 
Board, shall be to intervene in labor disputes which threaten to interrupt the 
free flow of interstate commerce, in order to persuade the disputants to settle 
their disputes amicably, and to reduce the terms of their settlement to writing. 
_ Section 4. When such labor dispute involves the interpretation or applica- 
tion of any collective agreement and where it appears that a settlement cannot 
be reached by the signatories thereto, the mediators shall seek to persuade the 
disputants to 

(a) create a bipartite commission to settle the dispute, or 


(b) submit the dispute to the arbitration of private persons or an official 
of the National Labor Relations Board. 


Arbitration 


Section 5. When authorized to do so by stipulation of parties submitting to 
arbitration, the National Labor Relations Board shall prevent violations of 
arbitral awards in the manner provided by Section 10 of the National Labor 
Relations Act for the prevention of unfair labor practices. 

Any member of the Board or its agents may serve as arbitrators if requested 
to do so by the parties to disputes which are within the jurisdiction of the 
Board. 


Registration of Agreements 


Section 6. Collective agreements negotiated between persons or organiza- 
tions subject to the jurisdiction of the National Labor Relations Board shall 
be filed with the central offices of the Board in Washington, D. C. 


Registration of Employer and Employee Organizations 


Section 7. In order to encourage orderly and responsible representation, 
labor organizations and employers, or associations of employers which repre- 
sent their members in collective bargaining negotiations, may register with the 
National Labor Relations Board by certifying their authorized spokesmen in a 
manner which the Board shall prescribe, and by reporting to the Board, from 
time to time, the same financial statement which such organization or associa- 
tion shall make to its members. In the case of individual employers, such 
statement may be that which is filed with the Bureau of Internal Revenue in 
payment of income taxes (if a natural person), or corporation taxes (if a 
corporation ). 


_ Section 8. This Act may be cited as the “Federal Conciliation and Arbitra- 
tion Act.” 





AN ANALYSIS OF THE STANDARD OF PUB- 
LIC INTEREST, CONVENIENCE, AND 
NECESSITY AS DEFINED BY THE 
FEDERAL COMMUNICATIONS 
COMMISSION 


MAURICE M. JANSKY* 


The Communications Act of 1934' provides for the 
regulation of Interstate Commerce in communication by 
wire or radio, the purpose being to make available to all 
the people of the United States adequate communication 
facilities. Section 307 of this Act declares that the peo- 
ple are entitled to an equality of broadcasting service, 
transmission, and reception, and demands that the Com- 
munications Commission carry into effect the equality 
by granting or refusing to grant licenses, by renewing 
licenses, by changing times of operation, or by increas- 
ing or decreasing station power. This shall be done if 
public convenience, interest, or necessity will be served 
thereby. 


This paper is an analysis of the Reports of the Com 
munications Commission, made to determine the Com- 
mission’s definition of the standard of public interest, 
convenience, or necessity. ‘This standard is set forth in 
the Act as the rule by which the Commission is to govern 
its actions in the regulation of radio broadcasting. Sec- 
tion 309 of the Act provides that licenses shall be issued 
if public necessity and convenience so dictates. 


When public interest, convenience, or necessity dic- 
tates the refusal of an application for facilities, the Com- 
mission is required to hold a hearing, under the rules 


* Graduate of the College of Electrical Engineering and the School of Law 
of the University of Wisconsin, Associated with Horace L. Lohnes attorney 
at law, Washington, D. C. 

1“The Communications Act of 1934,” 48 Strat. 1064 et seg. (1934); 47 
U.S. C. § 151 et seq. (1934). 
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and regulations it may prescribe,’ so as to enable the 
applicant to present his case to the Commission. These 
hearings are usually held in Washington, D. C., before 
examiners provided by the Commission. At the hearing 
all persons interested in the application, both favorable 
and adverse, may present testimony. A written record is 
then made and sent up to the Commission. After a defi- 
nite time for the taking of exceptions, if there are none, 
the findings of the Examiner may become final. If there 
are exceptions, the Commission hears oral argument on 
the exceptions, considers the record, and then gives the 
final order. It is these final orders which constitute the 
basis of this paper. 


These reports of the Commission may be classified in 
accordance with the applications which give impulse to 
the decisions of the Commission. These are of three 
broad classes: (1) That which is composed of all origi- 
nal applications, that is, applications for licenses to con- 
struct new broadcasting stations. (2) That composed of 


all applications from existing stations asking for a modi- 
fication of license, that is, a change in frequency, hours, 
or power of operation, or the place of location of the 
station. (3) That consisting of applications for renewal 
of existing licenses. 


This analysis consists of two parts. The first part is 
quantitative in character. A study was made of the re- 
ports of the Commission for the years 1934, 1935, and 
1936. A table was made and every case recorded therein 
with respect to the class of application, the number of 
each class granted or denied, and the reasons for doing 
so. The inclusion of these tables constitutes the quantita- 
tive analysis of the given data.° 


248 Stat. 1085 (1934); 47 U. S. C. §309 (1934). 


8 Since this paper is concerned only with a consideration of the standard of 
public interest, convenience, or necessity, there is no recordation of cases 
decided upon procedural grounds. 





PUBLIC INTEREST AS APPLIED IN RADIO DECISIONS — 23 


19344 1935 1936 
I. Original Construction Permits 20 78 
A. Number denied 9 46 
B. Number granted 11 32 
C. Reasons for denying: 
1. No need for additional service 17 
2. Granting the application would require the 
deletion of an existing station 2 
3. Granting of application would cause ob- 
jectionable interference 
4. Granting the application would be con- 
trary to the Davis Amendment 
. The applicant has made no showing of an 
acceptable program 
. The applicant is not financially qualified 
. The applicant is not technically qualified 
. The applicant is not legally qualified .... 
. Whereas there is a need of service there 
is insufficient showing of the possibility 
of adequate commercial support 
. The applicant is not the real party in 
interest 
. The applicant is a stranger to the com- 
munity 
. The grant of the application would not be 
an economical use of the facilities 
. The applicant is fully qualified, but the 
public interest would best be served by 
granting the application of another ex- 
isting applicant 
D. Some Reasons Indicated for Granting: 
1. There is a need of the service 
2. The applicant is financially, technically, 
and legally qualified to render the pro- 
posed service 
3. The granting of the application would 
work no objection to the Davis Amend- 
ment 
4. Granting of the application proper as it 
falls within the exception of 307b per- 
mitting disregard of quota in respect to 
100 watt stations 
5. Granting of the application will work no 
objectionable interference with existing 
stations 
II. Modification of License so as to Permit a Change of 
Frequency, Time, or Power of Operation; or 
Location of Transmitter 
A. Number denied 
B. Number granted 
C. Reasons for denying: 
1. No necessity exists for the additional 
service 4 
2. Granting of the application would con- 
travene the Davis Amendment 3 Zz 5 
3. Granting the application would bring into 
existence objectionable interference ... 7 5 8 


4Up until July 13, 1934, the regulation of radio was carried on by the Fed- 
eral Radio Commission, which was created by the Radio Act of 1927. On 
July 11, the Federal Radio Commission, was superseded by the Federal Com- 
munications Commission, created by the Communications Act of 1934. 
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19344 1935 1936 

. Granting the application would require 
the deletion of existing station and there 
is no showing of the necessity of doing 
this 

. The applicant is not financially qualified 
to carry the additional burden 

. The desired result may be accomplished 
by a more efficient use of existing fa- 
cilities and equipment 

. Public interest, convenience, or necessity 
requires that the facilities be granted to 
a better qualified applicant 

8. The gain resulting to applicant would be 
offset by the damage resulting to others 

9. The applicant is not technically qualified 
to manage the additional facilities .... 

D. Some Reasons Indicated for Granting: 

1. Granting of the application would result 
in a better and more efficient, and eco- 
nomical use oi the facilities 

2. There is a need for a better and more 
improved type of service 

. Granting of the application would result 
in a material improvement in the char- 
acter of service rendered 

. Granting of the application would be in 
conformance with that part of the Davis 
Amendment which calls for equality of 
distribution of services 

. Granting of application will effectively 
counterbalance existing objectionable 
interference 

. Granting ‘of the application will result in 
no objectionable interference 
a. Because applicant plans to use a di- 

rectional antenna 

. Granting of the application would lend 
advertising aid to the community and 
indirectly affect their commercial benefit 


III. Renewal of Existing Licenses 
A. Number denied 
B. Number granted 
C. Reasons for denying: 

1. The program broadcast in the past was 
not in accord with public interest, con- 
venience or necessity 

2. Default in hearing on renewal 

D. Reasons for granting: 

1. There exists a necessity for the continued 
good service 

2. The applicant promises to make certain 
technical improvements which when ac- 
complished will make the continuance 
of the service in the public interest, 
convenience, necessity 

3. The applicant has shown that his past 
performance has been for the public 
interest, convenience, and necessity 

4. Although the applicant’s past perform- 
ance has not been meritorious there is 
ample assurance that it will be so in 
the future 4 3 


5 Compare this with the first reason given, that is, with Item III, section C, 
subsection 1. 
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The enumeration of the different reasons above does 
not mean that a case was decided on that point alone. 
Each reason given may be one of two, three, or four 
reasons why a particular case was decided in a particular 
way.° 

The second part of this analysis is qualitative in char- 
acter. The intent of this section is to separate and 
classify each of the above considerations in related 
groups with the view of determining how the Commis- 
sion uses them, and what meaning it imports to them. 
The method by which the analysis will be accomplished 
will consist of two steps. First, a study of the cases 
which define the reasons, or considerations, and secondly, 
a study of the application of these tests to typical cases, 
especially those which (a) are of a border-line nature, 
and indicate to what circumstances or facts the Commis- 
sion is likely to attach the most weight, and (b) are of a 
character that involves no necessity of protecting vested 
interests, or existent property rights. 


In this whole consideration, it must be remembered 
that what the Commission is doing is balancing the pub- 
lic interest against that of the private applicant, more 
frequently than not the interest of one applicant against 
that of another, and the interests of both against the pub- 
lic interest." Also, there is no principle or rule of law 
that requires or compels the Communications Commis- 
sion to grant a license to a radio station. Of course, 
should there be an abuse of their discretion on the part 
of the Commission, there is ample provision for appeal 
to the courts of the District of Columbia. It is another 
thing, however, in view of the extreme breadth of the 


6 It must be remembered that the material from which this report was com- 
piled consisted of actual controversies arising either through the refusal to 
grant or the granting of an application. 

There are a large number of cases where the commission grants the applica- 
tion as a matter of course, there being no objections from others. These last, 
are not recorded and there is no record of them in this report. 


7In re Radio Service Corporation (KSEI), Doc. No. 2009. April, 1934. 
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reasons for Commission action as set forth above, to find 
and prove such discretionary abuse. In In Re Pickwick 
Broadcasting Corporation (KTM),° the Commission 
said: 

— "there is no basis in law for a claim that a licensee has any 
property right in a license to operate a radio broadcasting serv- 
ice. 

Any sort of examination of the first part of this paper 
will indicate to the reader that the so-called standard of 
public interest, convenience or necessity is a composition 
of technical, social, and economic principles. Although 
it would be possible to conduct a study of these principles 
under a classification similar to that above, there is an- 
other which is more illustrative of what the Commission 
is doing. This classification divides the principles into 
two groups, namely, the subjective, and the objective 
groups. The first is concerned with those tests that have 
to do with the applicant’s qualification; the second with 
the circumstances and facts surrounding the application 
itself. Though this is not a perfect classification, it is for 
the purposes of this paper an explanatory one. 


I. OBJECTIVE PRINCIPLES 


A. The Need of Service. The reasons for the im- 
portance of this consideration arise from physical and 
economic causes. Because of the limited number of fa- 
cilities at the disposal of the Commission,’ it is necessary 
that the Commission grant them to those who will serve 
the greatest public interest, in short, where there is the 
greatest need. As was said in In Re Hammond-Calumet 
Broadcasting Company.” 

“Although the State of Indiana is now under quota as to 


daytime facilities, it appears that the area served is already 
receiving good radio service, both of reception, and transmission. 


8 Doc. No. 1956. Jan., 1934. 


9C. M. Jansky, Jr., Engineering Considerations Fundamental to the Solution 
of Broadcast Station Coverage and Allocation Problems, 1938 Vartety Rapio 
Directory 763. 


102 F. C. C. 494 (1936). 
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If additional service is to be given the State of Indiana the 
Commission believes that it should be given some community that 
does not already have good service.” 

Likewise, the Commission does not consider it in the 
public interest to grant the license to an applicant from 
a particular community when it appears that there is so 
little need as to make it apparently impossible for the 
applicant to obtain commercial support for his station. 

A necessity of scrutinizing the immediateness of the 
need also arises from a conflict between two or more ap- 
plicants where the facilities can only be granted to one of 
the applicants. In In Re National Battery Broadcasting 
Company et al.,” the Commission was concerned with 
rival applications from the cities of St. Paul and Min- 
neapolis, Minnesota. The city of Minneapolis already 
enjoyed many more transmission facilities than did St. 
Paul. The Commission stated this test as follows: 

“Whereas, here, all of the applicants request a common fre- 
quency for use in the same geographical area, only one of which 
can be granted without the probabilities of intolerable inter- 
ference, it is clear that a comparison of the transmission services 
enjoyed by each community must be made in any determination 
of the public interest.” 

The Commission thereupon granted the application of 
the St. Paul applicant, denying the others. 

By need of service is meant the public demand, as de- 
termined by factual elements, for the proposed service, 
including both new and extended services, in the area to 
be served. The factual elements to which the Commis- 
sion gives weight in determining the urgency of the need 
are: 

(a) The population and character of the area proposed 
to be served. 

(b) The absence of any primary service by other sta- 
tions in the given area. 

(c) The under quota condition of the state as to day 
or night facilities. 


12 F.C. C. 394 (1936). 
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In In Re Wayne Hummer and Harry Dee,” the Com- 
mission granted an application for an increase in power 
to a station operating in Bloomington, Illinois. The evi- 
dence showed that the area to be served was a rich farm- 
ing area with a population of 73,117, that Bloomington 
is the home of Wesleyan University with a good sized 
student body, that there would be ample commercial sup- 
port, consisting of between thirty-five and fifty local busi- 
ness concerns, and furthermore, that no other station, day 
or night, renders an acceptable primary service to the lo- 
cality to be served. In addition to this, the State of 
Illinois is assigned fewer units of facilities than the quota 
set for it by the Federal Communications Commission. 

In Re Indianapolis Power and Light Company” in- 
volved an application for an increase in power of a sta- 
tion in Indianapolis, Indiana. That city, while thirteenth 
in retail sales in the United States, had only two local 
stations giving meager service to a population of between 
five and eight hundred thousand. The granting of the 
application was held to be in the public interest as it 
would enable the applicant to successfully serve 1,266,540 
people, or 400,000 more than under previous conditions. 
This is an outstanding example of the need of service as 
shown by the increase in population to be served. 

In the whole field of broadcasting regulation the Com- 
mission has found many reasons for accomplishing its 
intentions. The need of increased power has been shown 
by the necessity of overcoming interference conditions 
caused by a foreign station." In Jn Re Bell Broadcasting 
Company,’ an application for an original construction 
permit was granted because, (a) the population and char- 
acter of the area required it (b) there was an absence of 
primary broadcasting service in the area proposed to be 


served, and (c) there was an absence of a radio adver- 


122 F. C. C. 411 (1936). 

132 F.C. C. 469 (1936). 

14 In re Tampa Times Company (WOAE), 2 F. C. C. 613 (1936). 
15 Doc. No. 3199. July, 1936. 
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tising outlet for local business. On the other hand in Jn 
Re Missouri Broadcasting Corporation,” the Commission 
was concerned with two conflicting applications for the 
same facilities to be used in St. Louis, Missouri. There 
already existed in St. Louis ample broadcasting service. 
Since one of the applications was merely for a modifica- 
tion of an existing license, it would seem that it would be 
favored over the other applicant, who asked for an origi- 
nal construction permit. But, on the contrary, the Com- 
mission found that since the new applicant proposed to 
maintain a different type of service, and since there was 
a need for this service, the latter application should be 
granted. The service proposed was characterized as one 
which would stress programs of local origin and interest. 

B. The Existence of Objectionable Interference. The 
physical causes and principles behind this most important 
of tests have been fully set forth in a recent article by C. 
M. Jansky, Jr. It remains, therefore, to render an ac- 
count of the manner in which the regulatory body has 
applied these principles. For example, the Commission 
has granted applications for increase in power where said 
increase will result in increased interference to other sta- 
tions, but the interference is of less importance in the 
particular case than the general improvement of service 
resulting from the increase in power.”’ Also, interference 
resulting through an increase in power to a Canadian 
station is of no importance providing the interference 
band, or area exists in the United States and not in 
Canada.** This, however, is not the general practice of 
the Commission. Before the Commission will grant an 
application which will result in some interference there 
must exist some strong motivating reason. In Jn Re But- 


16 Doc. No. 3824. Oct., 1936. 

17 In re Debs Memorial Radio Fund Incorporated (WEVD), Doc. No. 2101. 
March, 1934; In re Allen G. Simmons (WADC), 2 F. C. C. 605 (1936) ; 
In re Baltimore Radio Show, Incorporated (WFBR) et al, Doc. No. 2727, 
July, 1936; Jn re Evansville on the Air (WGBF), Doc. No. 335. Sept., 1936; 
In re Monumental Radio Co. (WCAO) et al, Doc. No. 3121. Sept., 1936. 

18 Jy re Symons Broadcasting Company (KFPY), 2 F. C. C. 515 (1936). 
3 
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rey Broadcasting, Incorporated,” the Commission quoted 
from Chicago Federation of Labor v. Federal Radio 
Commission™ these words: 


“It is not consistent with true public convenience, interest, 
or necessity that meritorious stations should be deprived of 
broadcasting privileges, when once granted to them, and which 
they have at great cost prepared themselves to exercise, unless 
clear and sound reasons of public policy demand such action.” 

One of the soundest reasons is described by the Com- 
mission as an equalization of interference. The reason 
arises out of a situation in which two or more stations 
operating on the same frequency do so with different 
power. Thus, the station with the greater power is en- 
abled to use more than its share of the facilities. (This 
assumes, of course, that the stations already interfere with 
each other.) In order to equalize this interference the 
Commission is quite willing to grant to the weaker station 
a permit to increase its power.” 

In an effort to standardize the test of interference, the 
Commission through its engineers, created mileage tables 
showing the number of miles that must separate stations 
on the same or adjacent frequencies, and of a given power 
in order to eliminate objectionable interference. Since 
atmospheric conditions and soil conductivity vary 
throughout the country, the application of the mileage 
tables to specific cases has resulted only in their break- 
down by engineering testimony.” The result of this may 
be said to be that the use of the mileage tables brings into 
existence a presumption rebuttable by expert testimony. 

192 F.C. C. 160 (1935). 

2059 App. D. C. 333 (1930). 

21 Jn re WSMB Inc., Doc. No. 3342. July, 1936; /n re KID Broadcasting 

, 2 F.C. C. 537 (1936). 

22 In re Pittsburgh Radio Supply House (WJAS), 2 F. C. C. 451 (1936). 

“... it also appeared from the testimony of an expert engineering witness 
that as a result of field intensivity measurements the conclusion was reached 
that no objectionable interference to the service of any oi these stations would 
result from the operation of Station WJAS with 5 Kw. during daytime hours. 
It was indicated that conditions of propagation within the area in question 
were considerably less than average and the empirical standards applied as a 
basis for recommended separation were not strictly applicable.” 


Also see: Jn re Orlando Broadcasting Co., Inc. (WDBO), Doc. No. 2397. 
July, 1936; Jn re WODAAM Corp. (WNEW), 2 F. C. C. 633 (1936). 
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C. Deletion of Existing Stations. This principle is 
applicable to circumstances wherein some adverse party 
asks for the facilities granted to an existing station whose 
license is up for renewal. The question is whether or 
not the old station should as a matter of public interest, 
be deleted to make way for the new applicant. 

In any case, demanding the deletion of a radio station 
in present operation, the Commission requires a clear 
showing that the continuation of operation of the station 
whose facilities are demanded would not be in the public 
interest. Thus, in In Re Havens and Martin, Inc., et al.,” 
the Commission refused to remove an existing station for 
the benefit of an applicant merely because the existing 
station failed at various times to disclose the manner in 
which the programs were being broadcast as required by 
the regulations of the Commission. 

And so, even though the existing station had not been 
properly operated from a technical viewpoint, the Com- 
mission will not grant its facilities to another where the 
station has taken definite steps to improve its equipment 
and technical operation.** On the other hand, the Com- 
mission will delete any existing station by refusing to 
grant its application for renewal of its license when it is 
shown that the station operator was not financially capa- 
ble of continuing operation of the station, and in addition 
to this had permitted the broadcasting of programs not 
in the public interest.” (For a fuller discussion of these 
reasons see the later sections dealing with each individu- 
ally.) 

The principle of deletion was clearly enunciated in Jn 
Re United States Broadcasting Corporation,” 


“The abstract right of all persons to engage in the business 
of broadcasting is not absolute but exists only if their operation 
will serve public interest, convenience, and necessity. Although 
the law expressly negatives a vested right in any licensee to 


23 Doc. No. 1981. Feb., 1934. 

24 In re Frank Wilburn, 1 F. C. C. 146 (1934). 

25 In re May Seed and Nursery Company (KMA), 2 F. C. C. 559 (1936). 
262 F. C. C. 208 (1935). 
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the use of any particular frequency, as against the reasonable 
regulatory powers of the government, the Federal Radio Com- 
mission, early in its administration enunciated the principle that 
true public interest requires that existing stations should not 
be deprived of broadcasting privileges unless sound reasons of 
public policy demand such action.” 

This principle was approved in Chicago Federation of 


Labor v. Federal Radio Commission.” 


D. The Davis Amendment. In 1929, the Congress 
enacted the so-called Davis Amendment to the Radio Act 
of 1927. The Amendment was written into the Com- 
munications Act of 1934 in Sections 302 and 307 of the 
Act.* It, in effect, divided the United States into a cer- 
tain number of zones, and declared that the people of all 
the zones are entitled to an equality of broadcasting serv- 
ice, transmission, and reception, and demanded that the 
Commission carry into effect the equality by granting or 
refusing licenses or renewal of licenses by changing times 
of operation; or by increasing or decreasing station 
power. The mandatory provisions of Section 302 and 
307 of the Act have, as will be shown subsequently, been 
in turn altered.” 

In pursuance of this Amendment the Commission de- 
vised a quota system whereby each zone was assigned a 
certain quota of the facilities available and each State 
therein a certain percentage of the zone’s quota. 

Having knowledge of the physical characteristics of 
the behavior of radio frequencies, it is clear that any arbi- 
trary application of the quota system would result in in- 
equality and injustice. This fact was early recognized by 
the Commission and by the courts. In its Second An- 
nual Report the Federal Radio Commission said: 

“The Commission is of the opinion that Congress, in enacting 
the Davis Amendment, did not intend to repeal or do away 


with this standard. While the primary purpose of the Davis 
Amendment is to bring about equality between the zones, it 


2741 Fed. (2d) 422 (App. D. C. 1930). 
28 48 Strat. 1081, 1083 (1934), 47 U. S. C. § 302, 307 (1934). 
2949 Strat. 1475 (1936), 47 U. S. C. Supp. II § 307 (1936). 
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does not require the Commission to grant any application which 
does not serve public interest, convenience, or necessity, simply 
because the application happens to proceed from a zone or state 
that is under quota. The equality is not to be brought about 
by sacrificing the standard. On the other hand, where a particular 
zone is over its quota it is true that the Commission may on 
occasions, be forced to deny an application the granting of 
which might in its opinion, serve public interest, convenience 
or necessity.” *° 


In Magnolia Petroleum Co. v. Federal Communica- 
tions Commission,” the District Court held that the grant- 
ing by the Commission of daytime operation to a certain 
station, thereby adding 0.3 of a unit and resulting in the 
assignment to a state of 13.22 units when its quota was 
only 13.18 units, was not violative of that part of the Act 
guaranteeing equality of broadcasting service. 

In order to provide for local facilities which would 


not be concerned with the quota division, Section 307b of 
the Act of 1934 provided: 


“The Commission shall as nearly as possible make and main- 
tain an equal allocation of broadcasting facilities to each of the 
states according to population and that “. . . the Commission 
may grant applications for additional licenses for stations not 
exceeding 100 Watts power if it finds that such stations will 
serve the public interest, convenience, or necessity, and their 
operation will not interfere with the fair and efficient radio 
service of stations licensed under the provisions of Section 


ay.” * 


30 Second Annual Reports of Federal Radio Commission, 166. 

Also see: In re E. L. Clifford, 2 F. C. C. 573 (1936), where the Commission 
was dealing with an application from a state and zone both of which were 
under quota. 

“While the State and Zone are under quota, as to daytime facilities, the 
Commission does not feel that an addition thereto is justified where the plans 
of the proposed station for service are as incomplete, and indefinite as those 
here shown. In the present state of the Act, with facilities limited because of 
physical factors, the Commission believes that public interest, convenience, and 
necessity require that assignments be made only to applicants who submit 
well-defined plans rather than nebulous promises with respect to station opera- 
tion and program service.” 

3176 F. (2d) 439 (App. D. C. 1935). 

Also see: In re Pape Broadcasting Co., 2 F. C. C. 286 (1936). 

32 See: In re T. H. Barton, 1 F. C. C. 210 (1935); Jn re Gillette Rubber 
Co., 2 F. C. C. 127 (1935). 

“. . . but Section 307b contemplates that the addition will render a needed 
service .. . one not already available in the area proposed to be served. The 
mere addition of a number of stations to a territory works to the disadvantage 
of the listeners and the advertisers, and does not serve public interest, con- 


venience, and necessity.” Jn re Centennial Broadcasting Corporation, 2 F. C. C. 
402 (1936). 
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E. Economic Tests. Little may be said in this field, 
as the Commission has not shown enthusiasm in entering 
any discussion or consideration involving a study of such 
questions; it preferring to decide the controversy on some 
other grounds. In Jn Re Red River Broadcasting Com- 
pany,” however, the Commission granted a permit to 
move a station from Moorhead, Minnesota, to Duluth, 
Minnesota, on the grounds that there was not sufficient 
commercial backing for a station in Moorhead, and 
against the protests of a station in Superior, Wisconsin, 
based on the argument that there was insufficient com- 
mercial backing in the Duluth-Superior area to support 
more than one station. 


The protest of the Superior station has been frequently 
used by those in opposition to the granting of some par- 
ticular application,“ and it would seem that were the 
argument sufficiently proved it should carry great weight 
in deciding a controversy, as the public interest in the 
maintenance of a modern technical station would seem 
to require ample financial backing. 


II. SUBJECTIVE STANDARDS 


“The Communications Act of 1934 requires that the Com- 
mission grant applications for broadcasting facilities only when 
public interest would be served by such a grant. Pursuant 
thereto, the Commission requires that an applicant show af- 
firmatively, that he is legally, technically, financially, and other- 
wise qualified to construct and operate a station of the kind 
and class applied for.” ** 















481 F.C. C. 215 (1935). 


347” re Leo Omelian, Doc. No. 2046. February, 1934; In re Red Oak 
Radio Corporation (KICK), 1 F. C. C. 163 (1934); In re Wichita Falls 
Broadcasting Company (KGKO), Doc. No. 3240. Oct., 1936. 

In this case the Commission said: 

“The Commission does not take the view that further competition will not 
result from the existence of the proposed station in Fort Worth, but, on the 
contrary, recognizes such a condition. However, it is considered that the 
presence of said further competition will result in an improved service to the 
public rather than the unfavorable conditions alleged by one protestant.” 


35 Jn re Paul R. Heitmeyer, 2 F. C. C. 637 (1936). 


Also see: In re Mid-Central Broadcasting Company, 2 F. C. C. 482 (1936) ; 
In re Charles C. Carlson (WJBW), Doc. No. 2228. June, 1934. 
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A. Financial Ability. There is not much that can be 
said with reference to this test, other than that the Com- 
mission requires that it be proved by evidence that the 
applicant has at least sufficient financial resources to en- 
able him to fully pay for the erection of the new equip- 
ment,” and to operate the same for a short while. The 
Commission goes so far in this respect as to refuse to 
grant an application even when it appears that there is 
a need for the service, and that there would be no result- 
ing interference, and that the applicant is legally, and 
technically capable, but without the proper financial 
backing and resources," nor does the Commission con- 
sider it sufficient that the applicant has an oral promise 
by a responsible individual that funds will be furnished. 
It has said: 

“An indispensible requirement upon any application for the 
construction or operation of a radio broadcasting station in the 
public interest, convenience, or necessity is a competent show- 
ing of adequate finances on the part of the applicants. It is 
clear from this record that the applicants themselves, personally, 
do not have finances which would enable them successfully to 
construct and operate the station applied for, and they are 
depending upon the oral promises of persons who are not legally 
bound to supply the finances.” ** 

Also, if the loan is already given, but under conditions 
such that a subsequent application for assignment of li- 
cense is virtually compelled so as to save the physical 
equipment of the station from foreclosure; the Commis- 
sion will refuse the application.” 

B. Legal and Technical Ability. There is only a 
meager amount of material to be had in this field. What 
there is indicates that the applicant must either himself 

86 Jt is a significant fact that all applications in which the Commission has 


considered the financial ability of the applicant have been applications for a 
permit for construction of a new station. 

37 In re Carl O. Struble, 2 F. C. C. 115 (1935); In re W. R. Cramer and 
G. A. Anderson, 2 F. C. C. 418 (1936). 

38 In re KWIL Broadcasting Company, 2 F. C. C. 625 (1936). 

Also see: Jn re Wisconsin Broadcasting Co., 2 F. C. C. 485 (1936). 

As to finances generally see: Jn re H. K. Glass and M. C. Kirkland, 2 
F. C. C. 365 (1936). 


39 In re Paul R. Heitmeyer, 2 F. C. C. 637 (1936). 
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possess sufficient technical knowledge to operate a station 
or show that he has obtained the services of one who is 
properly qualified.** In so far as legal qualifications are 
concerned the Commission has held that the applicant is 
not legally qualified when: 

1. He failed to show the citizenship of the officers and 
directors of the corporation.” 

2. The applicant corporation is not qualified to do 
business in the state where the proposed station was to be 
located.” 

3. The applicant is a partnership and one of the part- 
ners is a corporation, which is contrary to a generally 
accepted principle of law. 

4. The applicant is a partnership or individual, but 
states that it is his intention to form a corporation if and 
when authority to construct and operate a broadcasting 
station is granted. The Commission has repeatedly re- 
fused to grant an application where such a proposal is 
made evident for the reason that to do so “would be 
tantamount to the approval of the proposed formation of 
a corporation and assignment of license thereto.” “ 


40 J» re H. K. Glass and M. C. Kirkland, Supra note 38; Jn re W. H. 
Kindig, Doc. No. 3142, October, 1936. 

“An indispensible element in passing upon any application for station license 
is the technical qualifications of the applicant. This does not mean that the 
applicant in every case must be personally qualified technically, but it does 
mean that if he does not propose to operate the station himself, but through 
employees, then he should show that he has a competent staff to operate the 
proposed station for him, and their technical qualifications.” 

_*1 It is a requirement of the Commission that the applicant be an American 
citizen. 

In re Pittsburgh Publishing Co., Doc. No. 2931. July, 1936; In re Wichita 
Broadcasting Co., Doc. No. 3173. July, 1936. 

42 Jn re Joplin Broadcasting Co., Doc. No. 2801. July, 1936. 

43 In re Mason City Broadcast Co., Doc. No. 3259. July, 1936. 

44 Jn re Howard Mitchell, Doc. No. 3492. December, 1936—where one 
Mitchell applied for broadcast facilities as an individual, but he entered into a 
contract with one Hart whereby the latter was given an option to form a 
corporation to take over the license for the facilities sought if the same were 
granted. 

In In re Fred J. Hart, Doc. No. 3983, July 2, 1937, the Commission was 
concerned with an application requesting the use of facilities in Honolulu, 
Hawaii. In the hearing on that application, the applicant expressly stated that 
he intended to form a corporation subsequent to the issuance of authority to 
use the requested facilities. The Commission in that case said: 

“In the present state of the record, therefore, the Commission is called upon 
to determine the qualifications of one who admittedly intends to dispense with 
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Although not exactly pertinent to a discussion of legal 
qualification, but sufficiently close to it to be of interest, 
is a decision of the Commission in respect to conflicting 
application for facilities in the area of Palm Beach, 
Florida. One of the applicants, although financially 
able to establish and operate a station, was not a resident 
of Palm Beach, and hence in the eyes of the Commission, 
“not familiar with the conditions existing at Palm 
Beach,” and “has no acquaintance with the social and 
economic conditions prevailing there... .”’ The Com- 
mission, in granting the facilities to the other applicant, 
said: 

“It is elementary that in awarding broadcast facilities where 
there are conflicting applications, public interest, convenience, 
and necessity will best be served by awarding the facilities to 
those who can or will likely render the best service to the area 


involved, since public service is the standard fixed by the 
statute.** 


The following considerations are concerned with cri- 
teria which, strictly speaking, would not fall within the 
subjective classification adopted by the writer, but the re- 
lationship is close enough to permit it in this discussion. 


any permit or license which may be granted to him by virtue of this applica- 
tom, ..- . 

“In passing upon an application for radio facilities, the Commission is re- 
quired to determine whether or not the granting thereof would serve public 
interest, convenience or necessity (Section 309 of the Communications Act of 
1934).” 

“This finding, of course, must relate to the actual applicant, and is based 
upon the several requirements of the law, including matters appertaining to 
‘citizenship, character, and financial, technical and other qualifications’ (Sec- 
tion 308 of the Communications Act of 1934).” 

“Approval of the proposal made by the applicant herein would, in effect, 
constitute prejudgment of an application for transfer of control which the 
Commission has not yet heard, and the ratification of a proposed corporate 
licensee not yet in existence.” 

Also see: In re Paul R. Heitmeyer, 2 F. C. C. 637, in which the Commis- 
sion was presented with the proposal of a subsequent assignment of license to 
a corporation similar to the facts of this case. There, the Commission said: 

“Manifestly the Commission is without power under the Communications Act 
of 1934, to act upon applications not presently before them, nor is it within 
the spirit of the Act to grant an application when it is apparent that the 
financial structure is dependent, not upon the applicant, but upon some future 
unpredictable happening.” 

Likewise see: Jn re Paul R. Heitmeyer, 2 F. C. C. 601; Jn re Delbert E. 
Replogle, 1 F. C. C. 256. 


45 In re R. L. Sanders, 2 F. C. C. 365 (1936). 
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C. Economical Use of Facilities. There is very little 
authority for any study in this field. Two cases, only, 
present themselves. Moreover, one of the two was de- 
cided more on a question of interference, than on a ques- 
tion involving the proper use of facilities. In 1936 the 
Central Broadcasting Company of Eau Claire, Wiscon- 
sin, filed an application for a construction permit to erect 
a new station on the frequency of 1050 kilocycles. This 
frequency had been set aside by the Commission as a 
clear channel frequency, i.e., one for the use of high 
power stations. The applicant proposed to use only 250 
watts. The report of the Commission stated: 


“Applicants proposed use of 250 watts would not give the 
service which a daytime station in a clear channel frequency 
is ordinarily expected to give. It is the opinion of the Com- 
mission in view of the record of this case, that applicant does 
not propose to make such use of a clear channel frequency as 
would warrant the Commission in granting the authorization 
requested.” * 


In In Re Knox Broadcasting Company, applicant re- 
quested authority to erect a station on a frequency of 1240 
kilocycles in Schenectady, New York. There already 
existed a station on that frequency in Detroit. The ap- 
plicant proposed to erect a directional antenna to pro- 
tect the Detroit Station. The use of the directional 
antenna would not, however, protect the applicant from 
interference from the Detroit Station. In fact, all the 
engineering testimony on the question indicated that the 
proposed station, if constructed, would be restricted to a 
small listening area. The Commission as a consequence 
held: 


“It appears on the record that the normal service area of the 
proposed station will be seriously curtailed by the operation of 
an existing station. It appears, therefore, and the Commission 
so finds, that the use of the frequency requested at the proposed 
location will result in an uneconomic utilization of a regional 
frequency.*? 


46 Jy re Central Broadcasting Co., Doc. No. 3447. Aug., 1936. 

47 In re Knox Broadcasting Co., Schenectady, New York, 2 F. C. C. 651 
(1936). 

Also see: Jn re Florida Broadcasting Co., 2 F. C. C. 49 (1935), which was 
an application for a permit to increase power. The application was denied 





BE inienrlce aa aia 


Bde 
zs 





: 








PUBLIC INTEREST AS APPLIED IN RADIO DECISIONS — 39 


D. Regulation of Programs. Section 326 of the Com- 
munications Act of 1934 provides that: 


“nothing in this chapter shall be understood, or construed 
to give the Commission the power of censorship over the radio 
communications, or signals transmitted by any radio station, 
and no regulation or condition shall be promulgated or fixed 
by the Commission which shall interfere with the right of free 
speech by means of radio communication.” ** 


That the above restriction does not prohibit the Com- 
mission from supervising the programs offered to the 
public by particular stations has been fully recognized. 
In a 1935 case* the Commission said: 


“Section 309a of the Communications Act of 1934 is an exact 
restatement of Section 11 of the Radio Act of 1927. This 
section provides that subject to the limitations of the Act the 
Commission may grant licenses if public interest, convenience, 
and necessity will be served thereby. The United States Court 
of Appeals for the District of Columbia in the case of KFKB 
Broadcasting Association Incorporated v. Federal Radio Com- 
mission, (60 App. D. C. 79), held that under Section 11 of the 
Radio Act of 1927, the Radio Commission was _ necessarily 
called upon to consider the character and quality of the service 
to be rendered and that in considering an application for re- 
newal an important consideration is the past conduct of the 
applicant.” 


This recognized authority to censor programs offered 
by various stations has been exercised only in cases where 
an existing licensee applies for the renewal of his per- 
mit, and then only after complaints have been filed with 
the Commission by the public. Hearings are then had 
on the renewal application, and any action taken by the 
Commission is based on actual evidence introduced at 
the hearing. The renewal is usually granted on a show- 
ing that applicant will not continue to broadcast such 


because applicant was not making the best use of his present assignment. 
(His tower or antenna was not constructed in a manner which gave him the 
highest efficiency of radiation.) The Commission made the following state- 
ment: 

“In view of the limited facilities available for broadcasting in the United 
States public interest, convenience, and necessity requires that a station make 
efficient use of the facilities already assigned to it before making application 
for additional facilities. ... 


4848 Strat. 1091 (1934); 47 U. S. C. §326 (1934). 
49 In re Applications of Ben S. McGlashan (KGFJ), 2 F. C. C. 145 (1935). 
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programs. Under this broad power the Commission has 
held the following classes of programs to be contrary to 
public interest, convenience, and necessity: 


1. Programs containing false medical advertising. 

2. Programs which play upon the credulity of the listeners 
in the way of inducing them to believe in quack psychologists 
and astrologers.* 

3. Programs containing information relative to lotteries.** 


It is interesting to note that all the programs deleted 
have involved practices adjudged unlawful by the courts. 
As to what the Commission would do with programs of 
doubtful public policy there can be only conjecture, re- 
membering the terms of Section 326, above. 

The Commission has thus worked out what on the 
whole, seems to be a logical and workable definition of 
its standard, assuming that the standard is consistently 
applied. And here is the difficulty. Although the Com- 
mission has in many instances done an outstanding piece 
of work, it likewise has fallen down and failed to recog- 
nize its responsibility. This statement is borne out by 
many cases. For example, it is impossible to pick out 


50 In re Ben S. McGlashan (KGFJ), 2 F. C. C. 145 (1935), where the ap- 
plicant had engaged in advertising treatments by an “Electron-o-meter” as a 
cure-all for any ailment, it actually being of no value whatsoever. 

In re Nellie H. and W. C. Morris, 2 F. C. C. 269 (1936), where applicant 
permitted advertising by one Dr. Brinkley, who had been previously refused a 
license for doing the same thing, namely, engaging in false medical advertising. 

In re Farmers and Bankers Life Insurance Co., 2 F. C. Cc. 455 (1936), where 
it was held that programs which cover discussions of various ailments, reading 
of testimonials, and claims of cures, advertising doctor’s books are not in the 
public interest. Also programs which cover reducing advertisements were 
held to be against the public interest. 

Also see: Jn re Emil Denemark (WEDC), 2 F. C. C. 474 (1936); In re 
KGBZ Broadcasting Co. et al, 2 F. C. C. 559 (1936); In re U. S. Broad- 
casting Co., 2 F. C. C. 208 (1935). 

51 In re Scroggin and Company Bank, 1 F. C. C. 194 (1935), where pro- 
grams in which certain parties posed as great astrologers or psychologists and 
answered questions of any character for a small consideration were held to be 
me the public interest. And see for similar cases: Jn re T. Yount, 2 

Cc. C. 200 (1935); Jn re The Farmers and Bankers Life Insurance Co., 
Supra note 50. 


52 In re KGBZ Broadcasting Co., Supra, Note 50, where certain advertising 
programs promoting the sale of stock in extremely questionable business enter- 
prises, and in which the president of the licensee corporation participated, were 
found to be highly detrimental to the public interest. 

In re WRBL Radio Station, Inc., 2 F. C. C. 687 (1936), where certain pro- 
grams which advertised lottery schemes by means of which prizes were given 
away in order to induce people to trade in some specific goods, were held to be 
contrary to public interest. 
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any one test that under a given state of conditions is more 
important than any other. In In Re Mason City Broad- 
casting Company,” the Commission said: 


“When a need for the proposed service is found to exist and 
no objectionable interference is expected to result from the 
service, the problem of the Commission is to determine which 
of the applicants is better qualified to serve public interest, con- 
venience, and necessity.” 

This would seem to indicate that public need and the 
presence or absence of objectionable interference were of 
prime consideration. However, in the case of In Re 
WSBT," South Bend, Indiana, the Commission was con- 
cerned with an application for the same facilities that an 
applicant in Terre Haute, Indiana” requested. One of 
the main objections raised by the Commission to the 
Terre Haute application was that the granting thereof 
would cause interference with stations in Syracuse, New 
York, and Charleston, South Carolina. 

In spite of this the Commission turned around and 
granted the South Bend application although South Bend 
is much closer to Syracuse than Terre Haute. The Com- 
mission’s excuse for doing this, was the great need of 
additional facilities in South Bend. From the facts of 
the case, it would seem that the need was as great in Terre 
Haute, in fact, more so, since South Bend is so near to 
the large Chicago stations. It must be admitted that 
there was some question as to the financial ability of the 
Terre Haute station, although the facts set forth seemed 
on the whole to bring the station within the tests set forth 
in the cases dealing with financial ability. The failure 
of the Commission to be consistent, here, is more clearly 
evidenced by the refusal of the Commission to grant the 
same facilities to a station operating in Green Bay, Wis- 
consin,” which station was the only station in the area, 

53 Doc. No. 3471. July, 1936. 

54 In re The South Bend Tribune, 1 F. C. C. 117 (1934). 

55 In re Banks of Wabash Incorporated, 1 F. C. C. 117 (1934). 


56 Supra pp. 17, 18. 
57 In re WHBY Incorporated, 1 F. C. C. 117 (1934). 
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and unable to serve it because of interference on its pres- 
ent frequency. The refusal was based on the interfer- 
ence that would result to the Syracuse station. How much 
closer is South Bend, Indiana, to Syracuse, New York, 
than Green Bay, Wisconsin? 

Perhaps the standard which has suffered most at the 
hands of the Commission is that set up by the Davis 
Amendment. Recourse to the previous discussion in this 
field will remind the reader that under the provisions of 
the Amendment, the Commission designated for the pur- 
pose of obtaining equality of services certain specific 
quotas to each Zone and State within the Zone. A con- 
sideration of a few cases will show how the Commission 
soon refused to recognize the quota test. 

In February, 1934, the State of California was five 
per cent over quota and the Fifth Zone, of which Cali- 
fornia was a part, was twenty per cent over quota. The 
Commission, however, over the denial of the Examiner, 
granted an application for large increases in its assigned 
facilities.” 

In June, 1934, the State of Washington was forty-nine 
per cent over quota, and the Fifth Zone was twenty-one 
per cent over quota, yet the Commission granted an ap- 
plication increasing the facilities assigned to the State of 
Washington.” ‘The Examiner in this case, likewise, rec- 
ommended the denial of the application. 

In July of 1935, James McClatchy, of Sacramento, 
California, applied for an increase in power from 100 
watts to five kilowatts. The Examiner recommended a 
denial of the application. The Commission, however, 
granted the application” though it increased the facilities 
assigned to the State of California from ten per cent to 
thirteen per cent over quota, and the Fifth Zone from 
twenty-four to twenty-six per cent over quota. In view 


58 In re Thomas R. McTammany, Doc. No. 2148. February, 1934. 
59 In re Puget Sound Broadcasting Co., Inc., Doc. No. 2347. June, 1934. 
60 In re James McClatchy Company, 2 F. C. C. 56 (1935). 
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of this, the Examiner when confronted with an applica- 
tion for an increase of power in the State of Minnesota, 
said: 

“Both the Fourth Zone and the State of Minnesota are over 
quota in the matter of night-time broadcast assignments. Jn 
the light of recent Commission decisions, the substantial showing 
of a need for the increased power on the part of KSTP, and the 
fact that the interests of WJSV will not be adversely affected 
by reason of interference, it appears that the increase of one 
tenth unit at night may be classed as slight and the application 
granted under the provisions of paragraph 6g. of the Com- 
mission’s Rules and Regulations.” * 

But this time, the Commission decided that in view 
of the over-quota condition of the Fourth Zone (nine- 
tenths per cent), and of the State of Minnesota (two and 
five-tenths per cent), the application should be denied. 

It is significant to note that the Commission consist- 
ently granted applications to the Fifth Zone though it 
was at all times over quota, but refused to do so when 
the application came from another Zone.” ‘Thus, it can 
easily be seen that the use of the quota system as a test 
of equality of service had fallen into disrepute. 

Eventually, Congress did recognize this conflict be- 
tween the Davis Amendment and sound engineering al- 
location principles, and on June 5, 1936, repealed the 
zoning part of the Amendment,” and changed the rest 
of the Amendment so as to read: 


“In considering applications for licenses, and modifications 
and renewals thereof, when and insofar as there is demand for 
the same, the Commission shall make such distribution of licenses, 
frequencies, hours of operation, and of power among the several 
States and communities as to provide a fair, efficient and equi- 
table distribution of radio service to each of the same.” * 


One further interesting case remains to be considered. 
In October, 1936, Station KGKO, located in Wichita 
Falls, Texas, obtained a permit to move its station from 


61]n re National Battery Broadcasting Company (KSTP), 2 F. C. C. 135 
(1935). 

62 Jn re The Evening Herald Publishing Co. (KEHE), Doc. No. 3090. 
July, 1936, where the Commission granted another application in the Fifth Zone. 
63 49 Stat. 1475 (1936), 47 U. S. C. Supp. II § 302 (1936). 
6449 Strat. 1475 (1936), 47 U. S. C. Supp. II § 307 (1936). 
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Wichita Falls to Fort Worth, Texas. The facts in the 
case® make it an interesting one. KGKO was the only 
station located in Wichita Falls, a town of 43,690 per- 
sons, and the only station within eighty miles of that city. 
There was fairly good service in the community from 
one clear channel station in Fort Worth, whereas the 
city of Fort Worth received service from four different 
stations, one of them a fifty kilowatt station located in 
Fort Worth. In addition to this, there were protests from 
approximately ten Chambers of Commerce in the com- 
munity surrounding Wichita Falls plus from twenty to 
thirty protests from civic groups in this same community, 
all of the protests being directed against the removal of 
the station. In consideration of all this evidence the 
Commission held that the removal of the station was in 
the public interest. There was a vigorous dissent by Com- 
missioner Case, in which he claimed that the effect of the 
decision was to contradict Section 307b of the Com- 
munications Act of 1934, which provides that: 

“The Commission shall make such distribution of licenses, 
frequencies, hours of operation, and of power among the several 
states and communities as to provide a fair, efficient, and equita- 
ble distribution of radio service to each of the same.” 

Time does not permit a consideration of all the cases 
in which the Commission has wandered from its stand- 
ards. In addition to the above cases it has failed to be 
consistent when dealing with questions relative to the need 
of service.” 

A first glance, it might seem that one remedy for the 
inconsistencies in the actions of the Commission would 
be the adoption of a set of standards more rigid, and more 
definite in nature. For instance, an iron-bound defini- 
tion of interference, of financial ability, or of commercial 
backing. Whereas, the absence of such definitions makes 
the task of the Commission that much the harder, it 


65 In re Wichita Falls Broadcasting Co. (KGKO), Supra note 34. 


66 Cf. In re L. M. Kennett, 2 F. C. C. 273 with Jn re F. W. Atkinson, Doc. 
No. 3307. August, 1936. 
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should be clear that in a field of regulation where de- 
velopment and change are so rapid, too strict, or too 
rigid, criteria for guidance are the very things that 
should be avoided.” Ample proof of this is shown above 
in the discussion of the Davis Amendment. The regu- 
lating body must be free to feel its way ahead, and thus 
develop in the right direction. 


67 A possible means of guidance and perhaps the best available is by recom- 
mendations to the various agencies of the Communications Commission con- 
cerning suggested requirements for the determination of an applicant’s qualifi- 
cations. Such a recommendation might be similar to the following one given 
by the Chief Examiner of the Commission to the other examiners and con- 
tained in a release published in the February 15, 1937 issue of “Broadcasting” : 

“At the meeting of the Broadcast Division on January 12, 1937, I was told 
that the Division will require other evidence than self-serving declarations 
from applicants in connection with their showing of financial ability and need 
for the service they propose to render. 

“With regard to financial ability, each applicant must submit a financial 
statement, under oath, showing all of his assets and liabilities. If such finan- 
cial statement shows assets consisting of real estate, stocks, bonds, etc., care 
must be taken to determine the value thereof, and corroborative evidence, 
other than the declaration of the applicant, or if the applicant be a corporation, 
the declaration of any officer or director thereof, should be required in each 
case. If the real estate shown on the financial statement is encumbered, the 
total amounts thereof should be shown by the certificate of a duly authorized 
official in the office of the recorder of deeds in the city or town where the real 
estate is situated, or by other competent evidence. 

“Where stock is shown as an asset on the statement, the number of shares 
and the name of the stock must be given, together with a statement as to 
whether this stock is listed on any of the exchanges in the United States. If 
such stocks are not listed on any of the exchanges, the applicant should prove 
to the satisfaction of the Examiner that the value placed thereon is reasonable. 

“Where it is endeavored to establish financial ability through a loan or by 
reason of assistance from others, the evidence of the individual from whom 
the loan is to be secured must be offered in person or by deposition. 

“No definite rule can be laid down with regard to the showing to be made by 
the applicants as to the need for additional services in the area. It is sufficient 
to say that the Division will require more than the declaration of the applicant 
that such 4 need exists. Evidence should be required concerning present service, 
population of the proposed service area, and possible commercial support for 
the proposed station. 

“Evidence should be required concerning the past record, if any, of the ap- 
plicant as to whether he now holds license to operate broadcast stations and 
the number thereof; if he has ever operated broadcast stations and if so the 
disposition thereof; the number of applications now pending in which the ap- 
plicant is interested; evidence as to whether a radio broadcast station has 
heretofore been situated in the area proposed to be served, if so, the date and 
reasons for the removal or deletion of the stations; and if any application for 
a broadcast station to serve the same area has been denied by this Commission, 
the date of such denial. 

“If the Examiner is not satisfied with the financial ability and need for ad- 
ditional service in the area, he is directed to hold the record open to a definite 
date for any period, of not more than thirty days, and inform the applicants 
or their attorneys that they will be given an opportunity to present additional 
evidence on the points about which you are not satisfied. At the same time 
informing them if such evidence is not produced on the date specified, a state- 
ment to that effect will be included in the report and sent to the Division.” 


4 








CONSTITUTIONAL OBJECTIONS TO THE APPOINT- 
MENT OF A MEMBER OF A LEGISLATURE 
TO JUDICIAL OFFICE: 


REMEDIES: INTEREST OF PARTIES: AUTHORITY TO DETERMINE 
THE ISSUE 


In 1833 the Supreme Court of Alabama refused to decide the 
question of the right of a judge appointed by the legislature of 
that state to hold office in view of an alleged technical constitutional 
disqualification. The person in question, John W. Paul, Esquire, 
had been a member of the state legislature. During the session at 
which he was serving as a representative, the legislature passed 
an act creating a new judicial district. At the same session the 
legislature elected Mr. Paul to the newly created office of justice 
for this new circuit. The Attorney General applied for a writ of 
quo warranto against the defendant, Paul, to try the constitutionality 
of the appointment. 

The section of the state Constitution relied on, similar to a section 
of the United States Constitution, provided “that no senator or 
representative shall, during the term which he shall have been elected, 
be appointed to any civil office of profit, under this State, which 
shall have been created, or the emoluments of which shall have been 
increased, during such term; except such offices as may be filled 
by elections by the people.” * The court granted a rule to show 
cause why the writ should not issue. In deciding the case after 
argument, the court considered two questions: 1. “Is the writ of 
quo warranto the appropriate remedy, to test the right of an in- 
cumbent to the office he is exercising? 2. Has this Court jurisdiction 
to award the writ for such a purpose?” 

After deciding that the writ of quo warranto was a proper 
proceeding, the court held that the separation of powers of govern- 
ment into legislative, executive, and judicial branches and the as- 
signment of each power to the appropriate department, left the 
judiciary powerless to review the act of the legislature in making 
the appointment. The court reaffirmed its power to examine statutes 
enacted by the legislature and to declare them unconstitutional 
if repugnant to the fundamental law. This power was said to 
result, however, as an incident of the duty of the court to apply 
these enactments to conflicts in rights between individuals where 





1 State ex rel. Attorney Gen. v. Paul, 5 Stew. & P. 40 (1833). 
2 Constitution of Alabama, Art. 3, § 25. 
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the courts were under a duty to act. The legislative action in question 
was distinguished as an act of an entirely different type. No statute 
for application in disputes before the court resulted. The act was 
an exercise of that portion of sovereignty confided to a coordinate 
branch of government which the judiciary was given no power to 
control. 

Seven years later the identical problem was brought again be- 
fore the Supreme Court of the same state.* This time, in spite 
of the fact that the case became moot before the decision,* the Court 
took the opportunity to expressly overrule the early decision and 
announced its competency to decide the constitutionality of such an 
appointment. The court said, “But for the decision of this court 
in the State v. Paul * * *, we should not have thought it necessary 
to consider the right of the judiciary, to examine into the constitu- 
tional qualification of public officers, elected by “both houses of the 
General Assembly,’ and to pronounce a judgment of ouster when 
they are found ineligible. The opinion in that case being directly 
adverse to such conclusion, and never having commanded the op- 
probation of the profession, it is due to the country, that it should 
be re-examined and overruled, if it will not abide the test of 
scrutiny.” ° ‘‘We are then brought to the conclusion that the opinion 
delivered in the State ex rel etc. v. Paul, cannot be sustained, and 
that the powers of this court not only authorize, but require it, in a 
proper case, to determine, whether an individual elected to the bench 
by the two houses of the General Assembly, possesses the consti- 
tutional qualifications for the office.” ° 

Strikingly similar to the problem raised in these two instances 
is the controversy created during the present term, October, 1937, 
of the Supreme Court of the United States by the appointment of 
Senator Black of Alabama to the office of Associate Justice of the 
United States Supreme Court. 

On October 11, 1937, Mr. Chief Justice Hughes departed from 
established precedent by announcing from the Bench the text of a 
memorandum opinion stating the Court’s reasons for its action on 
an original motion filed with that body. Normally such action would 
have been recorded with the Clerk without oral comment or ex- 


3 State ex rel. Attorney Gen. v. Porter, 1 Ala. 688 (1840). 


47d. at 707. “We are entirely satisfied that the respondent was ineligible 
to the judgeship of the tenth circuit, by the twenty-fifth section of the third 
article of the Constitution, and should cause a judgment of ouster to be ren- 
dered, had we not been advised that he had resigned the office of judge since 
the commencement of this proceeding against him.” 

5 Id. at 695. 


® Id. at 706. 
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planation by the Court. The substance of the motion was a request 
by an individual without any other interest than his status as a 
member of the bar and as a citizen, that the Court require the newly 
seated Mr. Justice Black to show cause why he should be permitted 
to serve as a member of the Supreme Court, in view of certain 
alleged technical Constitutional disqualifications. 

This action, most unusual in itself, opens the door to a host of 
technical legal questions of adjective and substantive law. These 
problems are entirely independent of any of the highly publicized 
political controversies attendant upon the appointment of Mr. Justice 
Black centered upon his personal qualifications and background. 
The legal problems suggested by this incident may be stated abstractly : 
If an appointee to a Supreme Tribunal is subject to technical Con- 
stitutional disqualifications, what legal procedure is available and 
what persons are competent to make the attack? More specifically 
the questions may be resolved. What remedies exist? What parties 
are proper? What power in Government may be invoked to act in 
the premises? What are such technical Constitutional objections as 
might be the basis of disqualification ? 


Remedies and Interest of Parties 


In the numerous contests involving title to public office that 
have ariseri during the course of legal history, various remedies have 
been attempted by those who dispute the right of a party to occupy 
a particular public office. 

No matter what method is attempted in contesting the right to 
public office, it is overwhelmingly admitted that such a title cannot 
be attacked collaterally, but must be questioned in a direct proceeding 
for that purpose.’ Even a litigant before a court must raise such a 
question by a direct method. He cannot do so by raising the issue 
incidentally in a related suit. 

Where a prisoner was sentenced to confinement by a judge whose 
title to the office the prisoner wished to question, he often attempted 
to use the action of habeas corpus in order to put in issue the 
judge’s right to hold the office. If he could show that the judge had 
no right or title to the office, the theory on which he proceeded was 
that he could obtain his freedom. Attempts to use the action of 
habeas corpus in this way to try title to a public office have apparently 
never received the sanction of the courts. Most decisions on this 
point base their result on the ground that to allow the title to public 


7 Donough v. Hollister, 82 Mich. 309, 46 N. W. 782 (1890); People v. Kon- 
geal, 212 Mich. 307, 180 N. W. 636 (1920); State v. Bailey, 106 Minn. 138, 
118 N. W. 676 (1908). 
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office to be tested in a habeas corpus action is to allow the title to 
public office to be attacked collaterally, which will not be allowed.*® 

Under the theory that public office was essentially a right to the 
property in that office, the writ of assize was the proper remedy 
to employ against a usurper of a public office, at early common law. 
The writ lay for a deprivation of office and of the official perquisites. 
It sounded in tort and not in assumpsit, and recognized no relation- 
ship between the party wronged and the wrongdoer. It seems to 
have been allowed by analogy to preceedings to recover possession of 
land and their appurtenances.* 

Historically the use of the action of replevin for such a purpose 
recognizes as essential, some proprietary interest in the office. Where 
one claimant to a public office took possession over the objection of 
a previous possessor, the prior claimant could bring replevin to re- 
take the office from his adversary. The rule seems to have been 
settled before the turn of this century, however, that replevin would 
not lie in a case of this type.’° Hence, neither of these remedies 
would be available today in view of the prevailing theory that the 
incumbent of a public office has no proprietary interest therein, but 
merely a franchise or right to be exercised in the public interest. 

Finding that the procedure in law courts was likely to be more 
costly and lengthy than procedure in equity courts, contestants of 
title to public office early began to seek injunctions in equity to 
prevent one party from holding office or assuming the duties of the 
office. Courts of equity, however, have generally refused to take 
cognizance of such cases, stating that matters of this nature are 
executive and political, rather than judicial."' | Such a question will 
not be entertained by equity, whether the officer whose office is in 
dispute is an officer de jure, or merely de facto.1* This type 
of procedure to try title to public office has usually arisen where 
one party has taken possession of public office and another party, 
either a claimant to the office, or a taxpayer, has sued to restrain 
the occupier from carrying out the duties of the office. 

Despite the general rule, it has been held that an officer de facto 
in possession of his office is entitled to equitable interference to 


8 State v. Bailey, supra note 7; Patterson v. State, 49 N. J. L. 326, 8 Atl. 
io Ex Parte Ward, 173 U. S. 452, 19 Sup. Ct. 459, 43 L. ed. 765 

9 People v. Miller, 24 Mich. 458 (1872). 

10 Hallgren v. Campbell, 82 Mich. 255, 46 N. W. 381 (1890); Wayne County 
v. Benoit, 20 Mich. 176 (1870); Desmond v. McCarthy, 17 Iowa 525 (1864). 

11 Coleman v. Glenn, 103 Ga. 458, 30 S. E. 297 (1898); State v. Van Beek, 
87 Iowa 569, 54 N. W. 525 (1893); In Re Sawyer, 124 U. S. 200, 8 Sup. Ct. 
482, 31 L. ed. 402 (1888); White v. Berry, 171 U. S. 366, 18 Sup. Ct. 917, 
43 L. ed. 199 (1898); Heffran v. Hutchins, 160 Ill. 550, 43 N. E. 709 (1896). 

12 Arnold v. Henry, 155 Mo. 48, 55 S. W. 1089 (1900). 
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prevent forcible disturbance thereof other than by way of judicial 
proceedings.'* Furthermore, if a court should threaten to try the 
title to a public office, the aggrieved party may procure a writ of 
prohibition to prevent such action.’* It should be noted, however, 
that although an action in equity will not lie to determine title to 
public office, where title is incidental to some matter of primary right 
which is a proper subject for equitable interference, and for which 
the court has taken jurisdiction, title to the office may be indirectly 
determined.*® 

Some authority exists, however, for allowing equity to issue an 
injunction in determining the right of a party to a public office.’® 
It is submitted that this is the exception, rather than the rule, and 
that in all such situations a strong property angle is involved, which 
would cause equity to take action in order to prevent an injury to 
property.’ For example, where the appointment to the office 
of road commissioner of a county is invalid an injunction might, 
under certain conditions, issue from a court of equity to restrain the 
invalid appointee from taking possession of the road machinery of 
the county, in order to protect this property, rather than to determine 
the title to public office. 

As to the reason for the rule that equity will not take jurisdiction 
of contests of titles to public offices, its foundation rests largely on 
the fact that the procedure in the law courts is best fitted to try such 
actions.'* The parties to such an action are certain, the procedure 
is certain, the issues to be decided simple, and the form of judgment 
certain.'*® Another reason for this rule is that equity has tra- 
ditionally extended its jurisdiction only to property rights, as dis- 
tinguished from political rights.*° 

Contestants of title to public office have also tried to use the writ 
of prohibition to prevent an officer from carrying out the official 
duties of his position, but generally no success has been encountered 
by the use of this remedy.*!. The writ of prohibition will not lie in 
such a case whether the officer is de facto or de jure.** The 


13 Ekern v. McGovern, 154 Wis. 157, 142 N. W. 595 (1913). 

14 People v. Hinckley, 20 Colo. 277, 68 P. 224 (1902); State v. Chambers, 
96 Okla. 78, 220 P. 890 (1923). 

15 Ekern v. McGovern, supra note 13. 

16 Susswein v. Frankel, 141 Misc. R. 832, 253 N. Y. S. 192 (1931). 

17 Palmer v. Foley, 45 How. Prac. 110 (N. Y. 1873). 

18 Heffran v. Hutchins, supra note 11; People v. Howe, 177 N. Y. 499, 69 
N. = (1904) ; Guillote v. Poincy, 41 La. Ann. 333, 6 So. 507 (1889). 

19 Ibid. 

20 [bid. 

21 Walcott v. Wells, 21 Nev. 47, 24 P. 367 (1890); In re Radl, 86 Wis. 
645, pd N. W. 1105 (1894). 

22 [bid. 
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cases involving the attempted use of this remedy are always appellate 
cases in which the higher tribunals have been asked by a contestant 
of a public office to prevent some official action by an appointee to the 
office. These courts have often pointed out the proper remedy that 
should have been employed.** 

Likewise, the writ of certiorari may not be used to try title to 
public office.** It seems, however, that under certain circumstances, 
the writ of certiorari may be issued to review proceedings involving 
a contested title to a public office.** Such a situation might arise 
where title to a public office has been decided by a court or other 
tribunal, and there has been a miscarriage of justice in such court. 
The decision of the court or tribunal may be reviewed by means of 
certiorari.** It should be noted that when certiorari is allowed in 
such situations, the question as to who is the rightful holder of the 
office cannot be determined in the action, since such a question is 
outside the record, and review on certiorari is limited to correcting 
errors of law apparent on the record.** It should also be noted that 
the question as to whether the remedy by certiorari is available 
usually arises in cases where there has been a removal from public 
office.** 

Whether an individual may be removed from public office by im- 
peachment is governed by the provision of the Constitution of the 
United States.*° It is submitted that the Constitutional limitations 
placed upon impeachment make this method too narrow in scope 
for use in a situation raising the Constitutional objections in the 
Black case, since the Constitution limits impeachment to cases of 
presumably rather serious misconduct.*° Similar to impeachment is 
the method of removal by address, which was used by legislatures 
in certain of the states in the early part of the nineteenth century,** 
but it is not mentioned in the Constitution and its use has never 
been attempted by the Federal Government.** The possibility of 





23 State v. McMartin, 42 Minn. 30, 43 N. W. 572 (1889). 

24 Donough v. Hollister, 82 Mich. 309, 46 N. W. 782 (1890); Fractional 
School District v. School Inspectors, 27 Mich. 3 (1873); Bailey v. Brown, 
53 N. J. L. 162 (1890). 

25 State v. McAllister, 38 W. Va. 485, 18 S. E. 770 (1893). 

26 Attorney General v. Crowley, 75 N. H. 393, 74 Atl. 1055 (1909). 

27 [hid. 

28 Speed v. Common Council, 98 Mich. 360 (1894); Carter v. City of Du- 
rango, 16 Colo. 534 (1891). 

29 United States Constitution, Art. II, Sec. 4. See note 110, infra. 

30 (1930) 28 Micu. L. Rev. 870, 871. 

31 Td. at 872 (note 6), See note 120, infra. 

32 Another method of removing officials from public office which does not 
involve an appeal to the courts, is that of referendum and recall. (1911) 21 
Yate L. J. 1; (1913) 23 Yare L. J. 511; (1914) 26 Green Bac 271, 517. 
Despite a wave of popular approval in favor of such a method in the early part 
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using the writ of scire facias to accomplish the same purpose is dis- 
cussed below.** 


A recent method of trying title to public office is illustrated by the 
Black case itself, when the Supreme Court of the United States dis- 
missed the direct petition of a member of the bar of that court.** 
Since the court dismissed the petition on the ground that the peti- 
tioner had not shown sufficient interest to cause the Court to take 
jurisdiction over the question, it did not decide as to whether the 
procedure attempted was proper. In view of the unusual nature of 
the action itself. however, and the difficulty a plaintiff in a case like 
the Black case would have in bringing the action of quo warranto 
or obtaining equitable relief, it is conceivable that this method of 
direct petition to the Court, provided sufficient interest could be 
shown, is the proper procedure to bring the question before the court. 
The only other remedy which is undoubtedly available is quo war- 
ranto. Before passing to an analysis of the applicability of that 
remedy, the possibility of the use of mandamus should be considered. 

While mandamus*’ is the remedy where one is dispossessed of or 
unlawfully kept out of an office to which he can show a prima facie 


of this century, the recall of public officials, especially judges, from office when 
the people do not approve of their actions has been severely criticized by the 
majority of legal writers. 

33 Infra notes 124, 129. 


34 See Appendix “A,” infra, for text of petition. 

Mr. Chief Justice Hughes on October 11, 1937, rendered the following 
opinion on the motion: 

“The grounds of this motion are that the appointment of Mr. Justice Black 
by the President and the confirmation thereof by the Senate of the United 
States were null and void by reason of his ineligibility under Article I, Section 
6, Clause 2, of the Constitution of the United States, and because there was no 
vacancy for which the appointment could lawfully be made. 

“The motion papers disclose no interest upon the part of the petitioner 
other than that of a citizen and a member of the bar of this court. That is in- 
sufficient. It is an established principle that to entitle a private individual to 
invoke the judicial power to determine the validity of executive or legislative 
action he must show that he has sustained or is immediately in danger of sus- 
taining a direct injury as the result of that action and it is not sufficient that he 
has merely a general interest common to all members of the public.” 

The Chief Justice then gave the citation of cases on which the court had 
based its decision, Tyler v. Judges, 179 U. S. 405, 21 Sup. Ct. 206, 45 L. ed. 
252 (1900), Southern Railway Co. v. King, 217 U. S. 524, 30 Sup. Ct. 594, 
54 L. ed. 868 (1910), Newman v. Frizzell, 238 U. S. 537, 35 Sup. Ct. 881, 59 
L. ed. 1446 (1915), Fairchild v. Hughes, 258 U. S. 126, 42 Sup. Ct. 274, 66 
L. ed. 499 (1922), and Massachusetts v. Mellon, 262 U. S. 447, 43 Sup. Ct. 
597, 67 L. ed. 1078 (1923). 

The Chief Justice concluded, “The motion is denied.” 


35 The writ of mandamus takes it name from the Latin word mandamus 
(we command) for, as Blackstone defined it in his Commentaries: “It is a 
command issuing in the king’s name from the court of king’s bench, and directed 
to any person, corporation, or inferior court of judicature within the king’s do- 
minions, requiring them to do some particular thing herein specified, which 
appertains to their office or duty, and which the court of king’s bench has 
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and uncontested title,** it is generally accepted that quo warranto, 
or an information in the nature thereof, is the propér common law 
remedy to try title to public office where there is a de facto holder 
thereof,** or to examine the eligibility of an officer to hold his office.** 
As there seems to be a well established rule of law that mandamus 
will not issue where the petitioner has available another remedy 
which will prove adequate to correct the wrong which he seeks to 
correct,*® it follows that mandamus can not be used to try title to 
public office where there is a de facto holder thereof. 

As to the possibility of asking a court to issue a mandamus to the 
Attorney General requiring him to institute quo warranto proceedings 
to try the title to any public office or franchise, where the Attorney 
General has refused to institute such proceedings when asked to do 
so by the petitioner, the weight of authority seems to regard the 
power of the Attorney General to institute such proceedings as dis- 
cretionary with him; and the courts have refused to compel him to 
take such action.*° 


The writ of quo warranto and information in the nature of quo 


previously determined, or at least supposes, to be consonant to right and justice. 
3 BLACKSTONE COMMENTARIES 110. 

It has been defined more recently as: “A command issuing from a common 
law court of competent jurisdiction, in the name of the state or sovereign, 
directed to some corporation, officer or inferior court, requiring the performance 
of a particular duty therein specified, which duty results from the official status 
of the party to whom the writ is directed, or from operation of law. . 

It should be granted in all cases where the law has established no specific 
remedy and where in justice there should be one.” HicH, EXTRAORDINARY 
LecAL REMEpIEs (1896) § 1. 

The writ is of ancient origin and according to some authorities was used 
as early as the reign of Edward II. It was originally a prerogative writ 
emanating from the king himself, or rather from the court of king’s bench 
where, by a legal fiction, the king was always present. No courts cor- 
responding to the court of king’s bench are provided in our system of 
government, so the consensus today is that the writ has lost its prerogative 
features and issues out of court as an order of the court. Jd. § 3; People v. 
Williams, 145 Ill. 573, 33 N. E. 849 (1893). As Chief Justice Taney said, 
“A mandamus in modern practice is nothing more than an action at law be- 
tween the parties.” Kentucky v. Dennison, 24 How. 66, 16 L. ed. 717 (U. S. 
1860). That “the right to the writ, and the power to issue it, has ceased to 
depend upon any prerogative power, and it is now applied as an ordinary process 
in cases to which it is applicable.” Jbid. However, the writ is used for muth 
the same purposes as it was used in the English courts of several centuries ago. 

36 Couch v. State, 169 Ind. 269, 82 N. E. 457 (1907); McCullers v. Wake 
County, 158 N. C. 75, 73 S. E. 816 (1912). 

37 Ex Parte Harris, 52 Ala. 87 (1875); Newsom v. Cocke, 44 Miss. 352 
(1870) ; Comm. v. Smail, 238 Pa. St. 106, 85 Atl. 1088 (1913). 

38 Taylor v. Sullivan, 45 Minn. 309, 47 N. W. 802 (1891); State v. Murray, 
28 Wis. 96 (1871). 


39 SHort, INFORMATIONS, MANDAMUS AND PrRoHIBITIONS (1888) 247; HicH, 
EXTRAORDINARY LEGAL REMeEpIEs (1896) § 44. 


40 People v. Attorney General, 22 Barb. 114 (1856); People v. Fairchild, 
67 N. Y. 334 (1876). 
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warranto*' are both covered by applicable statutory provisions,** so 
a consideration of the possible use of these writs is thus limited.** 
Since the situs of the office of a Supreme Court Justice is in the 
District of Columbia, it follows that the United States District Court 
for the District of Columbia is the only court having jurisdiction over 
such action.** Admitting that the Attorney General could institute 
quo warranto, the very slight possibility that such action will be 
taken in the Black case, or that his consent can be obtained to enable 
any third person to institute the action, justifies passing that point 
without more comment. The District of Columbia Code provides 





41 These methods of attacking title to public office have evolved from the 
early common law writ of quo warranto meaning “by what right” or “by what 
warrant.” One of the earliest uses of this writ was by the Crown to question 
the right of subjects holding franchises to exercise these franchises. These 
subjects were called upon by this writ to show the right or warrant under 
which they exercised their franchises, and to produce evidence of this right 
before the King or, at various historical times, different agencies of the Crown. 
HicnH’s Extraordinary LEGAL REMEDIES, §§ 591, et seq.; 3 Bu. Comm. * 262 
through 265; 32 YALe L. J. 523, 527; 28 Micu. L. R. 870, 883. This original 
writ of quo warranto was exercised only at the behest of the Crown and was 
rather cumbersome. Gradually the information in the nature of quo warranto 
grew up to supplement and supplant the original writ of quo warranto itself. 
And today American courts recognize little or no distinction, and, in fact, treat 
the two writs as though they were interchangeable. The outstanding difference 
between quo warranto and information in the nature thereof originally was 
that the information could be brought by any citizen in his relation to the 
sovereign, while the writ of quo warranto itself could be brought only by the 
sovereign through appointed agents. HicH’s ExTrAorDINARY LEGAL REMEDIES, 
supra; Frizzell v. Newman, 238 U. S. 537, 35 Sup. Ct. 881, 59 L. ed. 1446 
(1915); Brooks v. State, 3 Boyce (Del.) 1, 79 Atl. 790 (1911); Mechan v. 
Bachelder, 73 N. H. 113, 59 Atl. 620 (1904). Thus, it follows, that the Dis- 
trict of Columbia Code, providing as it does for the writ to be brought by 
the Attorney General or District Attorney (see Title 24, § 232) and also by 
an interested third person if the Attorney General and District Attorney refuse 
(Title 24, § 233) covers both the writ of quo’ warranto in its pure form and 
the information in the nature of quo warranto. 

It has been held, in State v. Gardner, 43 Ala. 234 (1869) that an informa- 
tion in the nature of quo warranto to oust a person from an office which he 
holds, lies only against a person who was incompetent to hold the office from 
the beginning. 

42 [bid. 

43 District of Columbia Code, Title 24, §§ 231 through 238 (1929). 

It should be noted that these provisions are applicable to the Black case, 
for in Frizzell v. Newman, note 41 supra, the court said: “The writ was 
treated as a civil remedy; it was not limited to proceedings against municipal 
officers, but to all persons who in the District exercised any office, civil or 
military.” And again in the opinion Mr. Justice Lamar said: “It was proba- 
bly because of this fact, that national officers might be involved (italics insert- 
ed) that the Attorney-General of the United States was given power to 
institute such proceedings—instead of leaving that power to the District At- 
torney alone as would probably have been the case if only District officers 
were referred to in the Code.” It may be interesting to note that a possible 
distinction might be drawn between statutory officers and constitutional officers 
as well as between statutory objections and constitutional objections. Such a 
distinction may be deduced from the Frizzell case, supra, if language there used 
is to be taken as significant. 


44 Cf. (1936) 5 Geo. Wasu. L. Rev. 118. 
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for a third class of persons who may bring quo warranto, namely, 
a “person interested,” if the Attorney General refuses.*® Who is 
such a “person interested”? This question is answered in Frizzell 
v. Newman** where the court said: “The interest which will justify 
such a proceeding by a private individual must be more than that 
of another taxpayer. It must be ‘an interest in the office itself and 
must be peculiar to the applicant’ (cases cited).” If this case is to 
be limited in its application as defining a “person interested” as one 
claiming title to the specific office for himself, then the only person 
who at this time might be considered qualified to bring quo warranto 
to try title to the office of Mr. Justice Black, other than the Attor- 
ney General or a person with his permission, would seem to be 
retired Mr. Justice Van Devanter. His interest would depend on a 
construction of his retired status as leaving him in the position of 
the present incumbent of the office. If, on the other hand, a broader 
view of “person interested” is taken, as suggested by some persuasive 
authority, then any present member of the Supreme Court of the 
United States would be entitled to bring such an action. It has 
been held that a member of a board of public officers has sufficient 
interest to question the title of any other member of the board to 
his office.*7 

If quo warranto is brought, then the existence of the office is 
admitted.** If, on the other hand, the existence of the office itself 
is to be questioned, resort must be had to some remedy other than 
quo warranto. 

A recent New York case allowed an injunction in equity to issue 
to restrain an appointee to a judgeship from performing the func- 
tions of the office, but the decision was based on the ground that 
there was actually no office existent to which the defendant could 
have been appointed. The non-existence of the office resulted from 
a failure to comply with the constitutional requirements for the estab- 
lishment of this particular office.*® This decision might offer an 
analogy in the case of the recent controversy over the seating of 
Mr. Justice Black in the United States Supreme Court, if the theory 
of Senator Borah is to be admitted, that no vacancy on the United 

45 District of Columbia Code, Title 24, § 233 (1929). 

46 238 U. S. 537, 35 Sup. Ct. 881, 59 L. ed. 1446 (1915). It should be noted, 
in this connection, that the then Mr. Justice Van Devanter dissented from the 
majority opinion in the Frizzell case, on the ground that, “the sections of the 
District Code being local laws,” the case could not be reviewed by the United 
States Supreme Court. Mr. Justice McKenna and Mr. Justice Pitney also 
dissented in the Frizzell case, but did not state any grounds for their dissent 
and did not dissent on the same ground as Mr. Justice Van Devanter. 

47 Dickson v. People, 17 Wl. 191, 197 (1855). 


48 State v. North, 42 Conn. 79 (1875). 
49 Susswein v. Frankel, supra note 16. 
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States Supreme Court exists, since Mr. Justice Van Devanter re- 
tired, but did not resign.*® Under this theory, there would be no 
existent office to be filled by appointment of the President; hence, 
an action by injunction to restrain the appointee to the supposed 
vacancy from performing the duties of the non-existent office would 
seem to be the proper remedy in such a case, proceeding on the 
theory laid down in the New York case. It is true that there is 
no strong property angle involved in a situation involving a seat of 
the Supreme Court of the United States, but the New York case 
did not mention the property angle. Reliance was placed entirely on 
the ground that a valid appointment could not be made to a non- 
existent office, and that action by injunction was the proper method 
to go about attacking such an appointment. 

It might be contended that one occupying the ambiguous position 
of “successor” under the Retirement Act might be classed as a special 
judge and thus be directly attacked by parties in interest (litigants) 
before the court. The cases** allow such attacks if the special judge 
has not been appointed in accordance with the statutory provisions 
regulating such appointment. Though the cases on this point relate 
exclusively to trial judges there is apparently no reason why due 
process should not be made the ground for similar attacks on occu- 
pants of appellate tribunal justiceships. 

It is to be observed, however, that the position of special judge is 
in essence of a temporary and emergency nature and does not include 
a judicial position which, though irregular, is obviously intended to 
be permanent. Accordingly, it appears improper to apply such a 
designation to the incumbent of the office here in question. 

In its action of October 11, the Court did not rule directly on 
the question as to whether or not Mr. Justice Black was legally eligi- 
ble to sit on the Supreme Court. It decided that the petitioner did not 
have sufficient interest to raise the question. This view of the Court 
is consistent with its other decisions on this point, all of which have 
held that a plaintiff has no standing before the Court to litigate any 
question unless he can show that he will be directly injured unless 
the Court does not take jurisdiction of the question. Some of the 
cases on the point indicate that there must be a direct property injury 





5° Infra, note 146 and text; and infra note 103. 

51 Supra note 49. 

52 Taylor v. Bosworth, 1 Ind. App. 54, 27 N. E. 115 (1891); Greenwood v. 
State, 116 Ind. 485, 19 N. E. 333 (1889); Oates v. State, 56 Tex. Crim. 571, 
121 S. W. 370 (1909). 

It should be noted that this possibility probably has been definitely excluded 
by the Supreme Court in the Black controversy, because of its ruling denying 
the Petition of Frank J. Ryan and the Ryan Florida Corporation, and of the 
Florida Tex Oil Company. See Appendix “B,” infra. The Petition was 
denied without an oral or written opinion. 
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before the Court will take jurisdiction of a case,®* while other cases 
simply hold that there must be a direct injury, but do not indicate 
what is meant by “direct injury.” ** Interest in this sense should re- 
quire that the plaintiff must show that the alleged unconstitutional 
feature of the law injures him, and so operates as to deprive him of 
rights protected by the Federal Constitution. Under such a limita- 
tion, it seems that it will be extremely hard for any litigant to attack 
Justice Black’s appointment, because it will be difficult to show a 
direct injury as the result of Justice Black, rather than someone 
else, being on the bench. 

In a leading case as to the requisite interest necessary to obtain a 
hearing before the Supreme Court, the Court says: “The interest 
which will justify such a proceeding by a private individual must 
be more than that of another taxpayer. It must be an interest in 
the office itself, and must be peculiar to the applicant. If not, a 
public officer might, from the beginning to the end of his term, be 
harassed with proceedings to try his title.”®* These strong words 
would seem to indicate that nobody except a bona fide claimant to 
a contested office, or at most an associate, could raise the question 
of the title to the office before the Court. Such a holding would 
limit attacks upon the validity of Justice Black’s appointment, and 
might even cut off such attacks altogether. 

Also to be considered is the last sentence in the above quotation, 
where the court intimates that it frowns upon attempts to contest 
title to public office, on the ground that such attempts would simply 
annoy the holders of such offices and prevent them from an efficient 
discharge of their duties. This dictum presages the future attitude 
of the Court when and if counsel appearing before the Bar of the 
Court attempt to attack Mr. Justice Black’s position on the bench, 
either on constitutional or prejudicial grounds. It indicates that the 
Court will not encourage recurrent challenges of the right of an 
individual to hold public office, as much from the standpoint of 
efficient conduct of the office as for any other reason. 


What Branch of Government Has Power to Entertain and 
Determine the Question 


The next field to be considered involves the question as to what 
depository of governmental power is competent to issue a judgment of 
ouster of a Supreme Court Justice on the grounds of technical 


53 Tyler v. Judges, 179 U. S. 405, 21 Sup. Ct. 206, 45 L. ed. 252 (1900). 

54 Massachusetts v. Mellon, 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 
tt Fairchild v. Hughes, 258 U. S. 126, 42 Sup. Ct. 274, 66 L. ed. 499 
“55 Newman v. Frizzell, 238 U. S. 537, 35 Sup. Ct. 881, 59 L. ed. 1446 (1915). 
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constitutional disqualifications as distinquished from alleged personal 
disqualifications as to character or training or misbehavior in office. 
It is outside the scope of this note to deal with what further legis- 
lation or constitutional amendments might be necessary in order for 
such a power to be properly exercised. This note deals only with 
the situation as it exists today, pointing out the possible powers 
which are available now, and the possible gaps which the nation may 
not be able to bridge without further legislation or even amendment 
of the Constitution. 

The particular problem as above pointed out has been considered 
by the Alabama court in the Paul case ** and in the Porter case.* 
Those two opinions are worthy of careful study because of the 
light which they throw on the questions involved. One United States 
Supreme Court decision which touched upon this field was the Frizzell 
case,"* noted above. In that case Newman was nominated by the Pres- 
ident as civil commissioner of the District of Columbia. His nomina- 
tion was referred to a Senate committee before which objections were 
made that he did not meet the statutory residential requirements 
of the office and that he was therefore ineligible. The committee, 
however, made a favorable report to the Senate and Newman was 
confirmed by that body. Thereafter when Frizzell as relator secured 
permission of the district court to bring quo warranto proceedings, 
Newman demurred on the ground that the court could not go behind 
the findings of the President and the Senate that Newman was quali- 
fied. In beginning its opinion, the Supreme Court said, “The 
case is here on a writ of error which raises several important questions 
which, however, cannot be decided if under the laws of the District 
of Columbia, Frizzell, as a private citizen, was not authorized to 
institute this proceeding.” *’ It should be noted, however, that the 
lower court did pass upon this question as follows: 


“*The power of nominating to the Senate, and the power of 
appointing the person nominated, are political powers, to be 
exercised by the President, according to his own discretion.’ 
Marbury v. Madison, * * * It is clear that there can be no 
review of the exercise of this power so long as it is exercised 
within the limitations of the law. But it is alleged it was not 
so exercised in making this appointment. In this instance, the 
executive power to appoint commissioners of the District of 
Columbia was conferred by the act of 1878; and, the power 
being delegated by the statute, it must be performed strictly 
in accordance with its provisions. The statute does not impose 


56 Supra note 1. 
57 Supra note 3. 


58 Supra note 55. 
59 Id 
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upon the President and the Senate the duty of determining, from 
the evidence taken, the qualifications of persons to hold the 
office of Commissioner. They may do so or not, as they choose. 
But it does emphatically prohibit a nonresident from holding 
the office. The question presented is neither political nor ex- 
ecutive; it is legal and judicial. Hence, there is no judicial 
invasion of executive discretion.’ ” *” 

Whether the Supreme Court would have upheld this reasoning of 
the lower court was not then intimated. The Supreme Court recog- 
nized the existence of the problem, but declined jurisdiction be- 
cause it considered the question had not been raised by a proper 
party. Ewen had it affirmed the reasoning of the lower court in 
that case, it is doubtful whether the case would have been considered 
a binding authority in the present situation because of numerous 
distinctions which might be made. Therefore a complete examination 
of the field is still pertinent and necessary. 

The first important problem to be considered is whether the 
question of determining technical constitutional objections to a 
Supreme Court Justice’s title to office involves a “political” or a 
‘‘justiciable” question. If it is “political,” the federal judiciary have 
no jurisdiction to determine the matter." If it is “justiciable,” 
the legislative and executive branches have no final jurisdiction. 

What are “political questions’? There are at least two distinct 
schools of thought which may be utilized to define this term today, 
although the result reached by attempting to apply either is generally 
the same.** One writer has stated it thus: 

“The courts in this country, in the interest of effective legal 
action, or because of the public interest in success, as it might 
be called, are led inevitably to rule out of their jurisdiction 
certain questions which are so bitterly contentious as to be, for 
the moment, incapable of solution.’ 


In another passage the same writer again states it very succinctly: 


“The notion that seems to be behind such cases is the fear of the 
consequences that might ensue were courts to interfere in these 
matters.” ® 





6° Newman v. Frizzell, 43 App. D. C. 53, (1915). 

61 Marbury v. Madison, 1 Cranch 137, at 170, 2 L. ed. 60 (U. S. 1803); See 
cases cited infra note 54. See also (1907) 41 Am. L. Rev. 686, 687; (1908) 
22 Harv. L. Rev. 132. 

62 [bid. 

63 Finkelstein, Judicial Self-Limitation (1924) 37 Harv. L. Rev. 338-364, 
39 Harv. L. Rev. 221-244 (1925); Weston, Political Questions (1925) 38 
Harv. L. Rev. 296-333. 

6 Note that the above writers, supra note 63, explain and approve the same 
cases on these two different theories. 

65 Finkelstein, supra note 63, 37 Harv. L. Rev., at 345. 

66 Jd, at 341. At another point the same writer has said: “These cases 
illustrate the proposition that the courts have found it expedient to refuse to 
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These quotations make it apparent that from this viewpoint the 
refusal of the judiciary to take jurisdiction over “political questions” 
is the result of a standard of judicial self-limitation, judicially created, 
and with its limits judicially marked out.% 


examine the merits of problems when the consequences of their decisions might 
be so vast as to be a source of embarrassment to the legislature or to the 
nation.” Jd. at 357-8. At still another place the same writer has said: “Po- 
litical questions include all those matters of which the court, at a given time, 
will be of the opinion that it is impolitic or inexpedient to take jurisdiction.” 
Id. at 344. See thoughts infra note 67. 


67 Finkelstein, supra note 63, 39 Harv. L. REv., at 221. 

The following analysis of some of the leading cases on this subject will help 
to give an idea of the scope and possibilities of this doctrine in the law. 
Although the doctrine was applied in much earlier cases (See 37 Harv. L. 
Rev. 338-339 for collection of cases) Nabob of the Carnatic v. East India 
Company, 1 Ves. Jr. 370 (1791), 2 Ves. Jr. 56 (1793), is usually cited as the 
principal source of the doctrine in English law that courts will not interfere 
with so-called “political questions.” In that case the Court held that the East 
India Company was acting as the delegate of the sovereign power of England 
in making contracts with potentates, and that therefore courts of law could 
not decide questions involving those contracts. The Nabob case was cited with 
approval in Buron v. Denman, 2 Ex. 167 (1848), and a series of English 
authorities follow which establish the doctrine that courts will not interfere 
with matters which are primarily for the political department of government, 
although the boundaries for this doctrine’s application are not very clearly 
marked out. 

This doctrine was transported into the American Law, and was first pro- 
claimed by the Supreme Court of the United States in Luther v. Borden, 7 
How. 1, 12 L. ed. 581 (U. S. 1849). This case arose out of the famous Dorr’s 
Rebellion. In its opinion the Court said at page 38: “If this court is au- 
thorized to enter upon this inquiry * * * and it should be decided that the 
charter government [which Dorr was opposing] had no legal existence * * * 
then the laws passed by its legislature during the time were nullities; its taxes 
wrongfully collected; its salaries and compensation to its officers illegally 
paid; its public accounts improperly settled; and the judgments and sentences 
of its courts * * * null and void, * * *. When the decision of this court might 
lead to such results, it becomes its duty to examine very carefully its powers 
before it undertakes jurisdiction.” This passage shows how impressed the 
court was by the possible tremendous consequences that might follow any at- 
tempt to settle the controversy by judicial action. According to Finkelstein, 
supra note 52, at 343, “A careful reading of this opinion can leave very little 
doubt that the crux of the decision is the unwillingness of the court to enter 
into the fray.” 

Starting with this case, a series of American decisions have followed in 
which the courts have applied this doctrine in a varied sort of situations. As 
a result, what are and what are not political questions is difficult to determine. 
Id. at 344. Finkelstein has attempted to classify these cases in three groups: 


I. Sometimes the idea of inexpediency which influences courts to refuse to 
accept jurisdiction results from the fear of the vastness of the consequences 
that a decision on the merits might entail. See Luther v. Borden, 7 How. 1, 
12 L. ed. 581 (U. S. 1849); Pacific State Telephone Company v. Oregon, 223 
U. S. 118, 32 Sup. Ct. 224, 56 L. ed. 377 (1912); Mountain Timber Co. v. 
State of Washington, 243 U. S. 219, 37 Sup. Ct. 260, 61 L. ed. 685 (1917). 


II. Sometimes it results from the feeling that the court is incompetent to 
deal with the particular type of question involved. See Mississippi v. Johnson, 
4 Wall. 475, 18 L. ed. 437 (U. S. 1866); Georgia v. Stanton, 6 Wall. 50, 18 
L. ed. 721 (U. S. 1867). 


III. Sometimes it results from the feeling that the matter is “too high” 
for the courts, i. e., the courts will not review the motives of the legislature. 
The general thesis running through each of these divisions is, that “always 
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On the other hand there is the view that all of the “political 
question” cases may be explained on the theory that the courts are 
merely applying the doctrine of separation of powers under the 
Constitution.** This interpretation may be more explicitly stated 
by saying that under this view “political questions” are those questions 
which are expressly granted by the Constitution to either the ex- 


there will be a weighing of considerations in the scale of political wisdom.” 
Finkelstein, supra note 65, at 344. 

Another approach which seems to have much logic is that this doctrine of 
“political questions” should be considered as the expression of a standard, and 
not merely as a codified rule. Jbid. The method followed in applying it there- 
fore is necessarily different from an attempt to apply a set rule. The courts 
must understand the standard and the problem that it is designed to meet, and 
then apply that standard judiciously and with reason. See Roscoe Pound, The 
 _—_—a, Application of Legal Standards, 1919 Rep. of Am. Bar Assn. 
44 

One type of case has always been held to fall within the scope of this doc- 
trine so that the courts have refused to accept or exercise jurisdiction in such 
cases. This is the group involving the foreign relations of the United States 
with other nations. See Commercial Trust Company of New Jersey v. Miller, 
262 U. S. 51, 43 Sup. Ct. 486, 67 L. ed. 858 (1923) (question of continuation 
of wartime powers of Alien Property Custodian) ; The Schooner Exchange 
v. McFaddon, 7 Cranch 116 (U. S. 1812) (claim against foreign nation). 

Other cases which serve to show the scope of the situations in which the 
doctrine has been applied are as follows: Wilson v. Shaw, 204 U. S. 24, 27 
Sup. Ct. 233, 51 L. ed. 351 (1906) (attempt to restrain Secretary of the Treas- 
ury from paying out money for construction of Panama Canal); Mississippi 
v. Johnson, 4 Wall. 475, 18 . ed. 437 (U. S. 1866), and Georgia v. Stanton, 
6 Wall. 50, 18 L. ed. 721 (U. S. 1867) (both involving efforts of southern states 
to have Reconstruction Acts declared unconstitutional) ; Field v. Clark, 143 
U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1892) (involving validity of a statute 
of Congress); The Rogdai, 278 Fed. 294 (N. D. Cal. 1920) (involving ques- 
tion of who was the accredited Ambassador of a foreign nation). 

The cases of Massachusetts v. Mellon, and Frothingham v. Mellon, both 262 
U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 (1923), are not generally thought 
of as “political question” cases. It is submitted, however, that the reasons 
which the court gave as grounds for declining to hear the cases on their merits 
were not nearly as potent as the consequences which might have ensued had 
the “political question” doctrine been ignored and jurisdiction assumed. The 
court did utter as dicta the following remarks: “In the last analysis, the com- 
plaint of the plaintiff State is brought to the naked contention that Congress 
has usurped the reserved powers of the several States by the mere enactment 
of the statute, * * * and it is plain that that question, as it is thus presented, 
is political, and not judicial, in character, and therefore is not a matter which 
admits of the exercise of the judicial power.” (at p. 483.) See Finkelstein, 
supra note 52, at 359-361. That writer suggests that the Court was con- 
sciously and intentionally applying the “political question” doctrine, although it 
outwardly gave lip-service to and based its decisions on other grounds. 

68 Weston, supra note 63. 

Finkelstein points out the vagueness and unsatisfactory nature of the doctrine 
of separation of powers as a guide to determining whether or not the courts 
could consider certain questions. Supra note 63, 39 Harv. L. Rev. at 237ff. 
This second test does seem to be more doctrinal and not so much in line with 
actual judicial experience as is the first test. Another point which should be 
noted is that the doctrine of non-interference by the courts in “political ques- 
tions” originated in England long before the American system of government 
with its doctrine of separation of powers came into being. This fact tends 
to show that Finkelstein’s explanation of this question may be more funda- 
mental than Weston’s; but both are recognized in this note and traced through 
to their respective similar results. 


5 
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ecutive or the legislative branches of the federal government, and 
those questions which are by the necessary implication of the Consti- 
tution so granted.*” This definition would be meant to include 
questions whose determination was expressly denied the judicial 
branch.”° Under this theory, if a federal court could not trace back 
to the Constitution itself jurisdiction of a certain controversy, it 
would be obliged to label it a “political question” and leave its de- 
termination to the other branches of the government.” 


69 See (1908) 22 Harv. L. Rev. 132. 

Mr. Weston in his article, supra note 63, at 327-328 makes the following 
analysis of these judicial self-limitation or so-called “political question” cases 
as follows: 

“(a) The fundamental powers and duties in question have distinctly not 
been delegated to the Courts by the Constitution, but rather to the other de- 
partments. (b) These fundamental powers and duties are of the sort ordi- 
narily performed by what we understand as political rather than judicial 
action. * * * (c) From another aspect, these powers and duties relate, not to 
the ordinary matters of law which form the main bulk of controversy between 
private persons, not to the incidence of the police power upon the workaday 
world, but to the maintenance, furtherance, and functioning of government, to 
the exigencies of the state’s existence, external and internal. (d) In every 
instance where a question of fact is to be decided, it is one which the persons 
executing the power or performing the duty must decide as the very basis of 
their own not merely ministerial conduct. (e) In those matters which relate to 
foreign affairs and to military action abroad and at home, the circumstances 
will often be such as to leave no chance to await the result of test litigation, 
while the consequences of the action may be so far-reaching that any uncer- 
tainty as to its validity becomes intolerable. (f) Other practical considerations 
come to the fore, which we cannot assume were not adverted to by the framers 
of the Constitution and which are indicated upon the face of that instrument 
itself. Unity; certainty; respect and orderliness; efficiency; all are desiderata. 

“In the interpretative process which through a noting of these characteristics 
reaches the actual results of the decisions, it is fairly apparent what part the 
view of the judges as to ‘expediency’ play. They must assume that the Con- 
stitution was intended to be a serviceable instrument, and to some extent read 
in their own view of serviceability where the instrument does not with un- 
mistakable plainness indicate what notions of expediency it intends to further. 
There is more or less room for this reading-in process according as the con- 
stitutional indications are less, or more, exact and logically inescapable. The 
* * * courts have [not] entertained detached considerations of expediency to 
any greater degree than this, * * * they have * * * followed to the best of their 
ability the plain trend of the Constitution itself.” 

70 [bid. 

71In Foster & Elam v. Nielson, 2 Pet. 253, 7 L. ed. 415 (U. S. 1829), the 
language of the opinion seems to show that the court was thinking of the 
doctrine of separation of powers as the basis for its decision in refusing to 
exercise jurisdiction. 

The following cases represent situations where the judiciary would not accept 
jurisdiction of the controversy because to do so would have been to encroach 
upon the other branches of the government: Decatur v. Paulding, 14 Pet. 497, 
10 L. ed. 559 (U. S. 1840), and Commissioner of Patents v. Whiteley, 4 Wall. 
522, 18 L. ed. 335 (U. S. 1866) (both standing for doctrine of non-interference 
by judiciary with executive department); Ness v. Fisher, 223 U. S. 683, 32 
Sup. Ct. 356, 56 L. ed. 610 (1911) (court refusing to review a finding of the 
Secretary of the Interior); Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 
23 Sup. Ct. 698, 47 L. ed. 1074 (1903) (court refusing to take jurisdiction of 
a bill seeking to compel the Secretary of the Interior to issue an order) ; 
Branaman v. Harrison, 189 Fed. 461 (W. D. Mo. 1911) (court refusing to 
review an order of the Postmaster-General). 
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These two views, divergent in nature, though similar in effect, give 
the federal courts a workable yardstick for weighing the question of 
whether or not they have jurisdiction in cases of his sort. 

With these considerations in mind, is the question of deciding 
on alleged technical constitutional disqualifications of a Supreme 
Court Justice’s title to office a “political” or a “juridical” question ? 
In this connection it first should be noted that if Chief Justice 
Marshall’s words in Marbury v. Madison™ were taken at their face 
value, the answer would have to proclaim the judicial nature of the 
question and denote the federal courts, and in the final sense the 
Supreme Court, as the proper tribunals to consider this matter. It 
must be realized, however, that when Marshall uttered that dictum 
he did not have the contested title of a federal Article III judge, 
much less a Justice of the Supreme Court, in mind, and therein lies 
a distinction which might or might not render his dictum valueless 
in the present situation. On the other hand, Marshall’s words should 
be borne in mind and given consideration and respect because of 
his high position in the development of American jurisprudence. 

In returning to the consideration of the first test aforementioned,** 
it is evident that it is possible that an assumption of jurisdiction over 
such a question by the federal courts might involve a decision which 
would be violently contrary to the executive and the legislative de- 


cisions on the same point.** Would such a question thus be so 


721 Cranch 137, at 167, 2 L. ed. 60 (1803). 

The opinion of that famous case contains some dictum which is very pertinent 
to the present question. Speaking with reference to a Justice of the Peace of 
the District of Columbia, whose commission had been signed by the President 
and delivered into the hands of the Secretary of State for delivery to the ap- 
pointee, the Court said: 

“The question whether a right has vested or not, is, in its nature, judicial, 
and must be tried by the judicial authority. If, for example, Mr. Marbury 
had taken the oaths of a magistrate, and proceeded to act as one; in con- 
sequence of which a suit had been instituted against him, in which his defense 
had depended on his being a magistrate; the validity of his appointment must 
have been determined by judicial authority.” (At p. 167.) 

This dictum suggests by analogy the possibility that if an appointee to the 
Supreme Court of the United States were to do an act which a de jure justice 
might do with immunity, but for which an ordinary person would be liable 
to the one whose rights were thus infringed, it would be possible for that in- 
jured party to sue the appointee, and if the latter relied on his status as a 
Justice of the Supreme Court as his sole defense, that status might be inquired 
into by the Court and the existence of technical constitutional disqualifications 
might properly be alleged and weighed, and the appropriate orders of removal 
or of confirmation could be entered. 

73 Supra notes 65 and 66. 

74 Under Art. II, sec. 2, cl. 2 of the Constitution, the President is directed 
in these words: “and he shall nominate, and by and with the Advice and 
Consent of the Senate, shall appoint * * * Judges of the Supreme Court.” 
This power of nomination and confirmation is broad enough to include all 
possible types of investigation, including consideration of constitutional ob- 
jections. See (1931) 19 Ky. L. J. 226, at 229. See infra note 84. 

On the other hand it must be realized that in the following cases, and others, 
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bitterly contentious as to be, for the moment, incapable of solution? 
Would the consequences of trying to decide the question on the merits 
be so vast as to make it impolitic or inexpedient to take jurisdiction? 
This possible clash with the political branches of the government, 
and its possible consequences, might not be any more disastrous 
than the consequences resulting when the courts hold legislation of 
Congress unconstitutional.** The point might be raised, however, that 
courts in so doing often have been guilty of violating or ignoring 
this very standard of self-limitation which they themselves have laid 
down.”* By failing to apply it they have unleashed vast consequences 
of social confusion and economic unrest which have struck at the 
very roots of the national existence.*7 For this reason it is sub- 
mitted that the “political question” doctrine as applied under the first 
abovementioned yardstick has very distinct possibilities as to its 
possible application in aiding the courts to decide whether or not 
they should accept jurisdiction in cases where technical constitu- 
tional objections to a Supreme Court Justice’s title to office are urged. 

It should be noted that the recent controversy over the appointment 
of Justice Black to the Supreme Court has aroused the active interest 
and comment pro and con of the entire country. The challenge of 





federal courts have considered questions of title to office in judicial proceed- 
ings: United States, ex rel. Crawford v. Addison, 22 How. 174, 16 L. ed. 304 
(U. S. 1860); United States ex rel Crawford v. Addison, 6 Wall. 291, 18 
L. ed. 919 (U. S. 1868); Jn re Parsons, 150 U. S. 150, 14 Sup. Ct. 50, 37 
L. ed. 1034 (1893); Albright v. Sandoval, 200 U. S. 9, 26 Sup. Ct. 210, 50 L. 
ed. 346 (1906) ; Newman v. Frizzell, 238 U. S. 537, 35 Sup. Ct. 881, 59 L. ed. 
1446 (1915). 

These and other cases establish as a general rule that the deciding of the 
validity of an office-holder’s title to office involves a justiciable dispute and 
that it involves a controversy between the state and the office-holder regarding 
the title to his office. It should be noted, however, that none of the offices so 
far involved has been federal Article III judgeships ; none of the office- 
holders have enjoyed “good behavior” tenure. Consequently, although these 
cases do decide in effect that the question of an alleged technical constitutional 
defect of title of a Supreme Court Justice is not a political question and that it 
is thus not outside the jurisdiction of the judiciary, yet they do not decide that 
the title of an Article III “good behavior” judge, and a Supreme Court Justice 
at that, may be examined for technical constitutional defects in an action of 
this nature. The English origin of this remedy where it could only be used 
in the cases of inferior judges not enjoying “good behavior” tenure throws 
some doubt on this point; but if the statutes are so worded as to expressly 
cover all office-holders, including Supreme Court Justices, the common law 
rule would be superseded. See infra note 127. 

75 Marbury v. Madison, 1 Cranch 137, 2 L. ed. 60 (1803); United States v. 
Butler, 297 U. S. 1, 56 Sup. Ct. 144, 80 L. ed. 477 (1936); Panama Refining 
Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 (1935) ; Schechter 
v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935). 

76“Tt is doubtful if our courts have ever appreciated the full measure of 
the possibilities of this doctrine. Much of the so-called social legislation, deal- 
ing with industrial policies of the various states and of the nation, might 
ag eee dealt with from this point of view.” Finkelstein, supra note 65, 
at 

77 Supra note 75. 
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the very existence of the independent status of the Supreme Court 
in the American system of government under the doctrine of separa- 
tion of powers preceded this appointment. The appointment repre- 
sented apparent acceptance by the executive branch of the present 
set-up, and apparent recognition of the futility of attempting further 
change. For the Supreme Court to itself now hold that this appointee 
was not eligible to sit upon the bench because of a technical consti- 
tutional objection to his title to office might precipitate the country 
into another controversy and crisis which would have its ending 
only in the complete dominance of the executive branch and the 
subservience of the judiciary, or in the humbling of the executive 
branch and the increased independence and power of the judicial 
department. Either result would be contrary to the constitutional 
plan and system of government contemplated by the framers of 
the Constitution. This might, therefore, well be a situation in which 
the judiciary should invoke this oft used “political question” doctrine 
and avoid the possibilities of such consequences. Surely the con- 
siderations involved are of as great importance as any which have 
heretofore influenced the courts to invoke the doctrine of judicial 
self-limitation. 

In returning to a consideration of the second test,”* is there any 
provision in the Constitution itself which expressly provides for the 
solution of the present question? Under one clause’ the federal 
judicial power is defined to include all cases arising under the Consti- 
tution.*° It is submitted that this grant, standing by itself, might 


78 Supra note 70. 

79 Art. III, § 2, “The Judicial Power shall extend to all Cases, in Law and 
Equity, arising under this Constitution * * *.” 

80 Of great importance in this connection are the comments which accom- 
panied the insertion of the words “this Constitution and the” in section 2 of 
the Judiciary article of the Constitution. It should be noted that up to that 
point of time in the Convention the judicial grant of power read as follows: 
“The judicial Power shall extend to all Cases, in Law and Equity, arising 
under the Laws of the United States * * *.” The following account of the 
insertion of the above-mentioned enlargement of jurisdiction is recorded in 
2 FARRAND, RECORDS OF THE FEDERAL CONVENTION (4th ed. 1934), at 430. 

“Docr. Johnson moved to insert the words ‘this Constitution and the’ before 
the word ‘laws.’ Mr. Madison doubted whether it was not going too far to 
extend the jurisdiction of the Court generally to cases arising Under the Con- 
stitution and whether it ought not be limited to cases of a Judiciary Nature. 
The right of expounding the Constitution in cases not of this nature ought 
not to be given to that Department. The motion of Docr. Johnson was agreed 
to nem: con: it being generally supposed that the jurisdiction given was 
constructively limited to cases of a Judiciary nature.” 

The operation of this construction is seen in cases like those involving Article 
IV, sec. 4, of the Constitution, which guarantees to the states a republican 
form of government. There is no express provision of the Constitution which 
forbids the courts to enforce this section; but as in Luther v. Borden, 7 How. 
1, 12 L. ed. 581 (U. S. 1849), the courts shy away from attempting to enforce 
it and say that it is for the political department of the government. 

Another instance of the operation of this construction is seen in connection 
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possibly be broad enough to include the consideration of a question 
concerning an alleged technical constitutional defect in the title of a 
Justice of the Supreme Court.** Under this grant the federal courts 
have often considered the validity of statutes passed by Congress 
when such statutes were alleged to violate some provision of the 
Constitution,*? even though the sole power of making laws is in the 
legislative branch,** and even though presumably the Congress must 
pass on the constitutionality of such laws before they are enacted.** 


with Article I, section 7, which prescribes in detail the method by which a 
bill can become a law. No express provision of the Constitution forbids the 
courts enforcing this section; but in Field v. Clark, 143 U. S. 649, 12 Sup. 
Ct. 495, 36 L. ed. 294 (1892), and other cases like it, the courts have refused 
to enforce these provisions. In the Clark case the question was, shall the 
journal of Congress be used to impeach the enrollment of an act by the properly 
constituted authorities? The record contained in the legislative journal showed 
that the constitutionally prescribed methods of passing the bill and making it 
a law had not been conformed to; but the court held that it was not within 
its power to inquire into this. 

From the above illustrations it is evident that an express constitutional pro- 
vision may be violated without the courts having power to remedy the matter, 
even under the general grant by Article III, section 2, of judicial power over 
cases arising under the Constitution. If there is any fault or blame in these 
situations, it is not on the courts, but on the political departments of the 
government which have fallen down on their constitutional job. 

If in the case of the appointment of a Justice of the Supreme Court the 
Senate confirms a Justice although there are technical constitutional objections 
to his title to the office, it may strongly be reasoned on the strength of an 
analogy with the above cases, that the blame and fault is with the Senate, and 
that the violation is of a sort which the courts have no power to remedy. 


81 But see supra note 80, infra note 97, and infra note 120. 

These notes point out that the framers intended that the courts should not 
have the power to review all questions arising under the Constitution, but only 
questions of a juridical nature. All others were to be left to the other de- 
partments of the government. Consequently the conclusion in the text at this 
point is based on the assumption that the consideration of an alleged technical 
disqualification of a Justice’s title to office would come within the definition 
of a juridical question. 

82 Supra note 75. 


83 Art. I, § 8: “The Congress shall have power * * * to make all Laws 
which shall be necessary and proper for carrying into Execution the foregoing 
Powers, and all other Powers vested by this Constitution in the Government 
of the United States, or any Department or Officer thereof.” McCulloch v. 
Maryland, 4 Wheat. 316, 4 L. ed. 579 (1819). 


84 “There is one more phase of this subject to which I would like to address 
my remarks, and this has to do with the duty of Congress with respect to un- 
constitutional legislation. You have before you a bill which is prima facie 
unconstitutional. I do not believe that there is any lawyer thoroughly familiar 
with the decisions of the Supreme Court of the United States who would give 
a professional opinion that this bill is constitutional. There seems to be a 
feeling in some quarters that Congress has no duty to perform in such cases 
but to pass the bill and let the Courts determine its constitutionality. It is our 
view that any Member of Congress who pursues such a course, and who votes 
for a bill that he fairly believes to be unconstitutional, violates his oath of 
office.” Statement of C. A. Miller, General Counsel, The American Short Line 
Railroad Ass’n. Hearings Before a subcommittee of the Committee on Inter- 
state and Foreign Commerce of the House of Representatives, pp. 84-92 on 
H. R. § 651, July 17, 1935. 

“That a Member of Congress, in obedience to his oath, is expected to con- 
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From this practice it is possible to draw the analogy that even though 
the sole power of confirming Supreme Court appointees is in the 
Senate,*® and even though presumably the Senate must pass on the 
constitutionality of their confirmation as measured by the express 
technical provisions of the constitution,*® yet if express technical 
constitutional provisions are violated, the federal courts, and in the 
last sense the Supreme Court, have the power under this grant of 
judicial power to consider the validity of that Senate confirmation. 

Another provision of the Constitution*’ definitely precludes a 
controversy involving a technical constitutional objection to a Justice’s 
title from coming within the original jurisdiction of the Supreme 
Court as definitely expressed by the Constitution.** It would appear, 
however, from the abovementioned clause** that such a question 
might conceivably come within the appellate jurisdiction of that 
court. This would be the result of the above provisions of the 
Constitution®” existing alone. Is it possible that other provisions 


of the Constitution might bear upon the matter and vary this result ? 

Under another section of the Constitution,*’ express provision 
for the determining of the election, qualifications, and removal of 
members of Congress is made. It is well settled that this provision 
constitutes each house of Congress the sole and exclusive judge in 
these matters and deprives the courts of any jurisdiction to deter- 








sider seriously and carefully the constitutionality of a bill before he votes for 
it is recognized by many leading authorities.” 

“The judicial duty of passing upon the constitutionality of an act of Congress 
is one of great gravity and delicacy. The statute here in question has success- 
fully borne the scrutiny of the legislative branch of the government, which, by 
enacting it, has affirmed its validity; and that determination must be given 
great weight.” Adkins v. Children’s Hospital, 261 U. S. 525, 544, 43 Sup. 
Ct. 394, 67 L. ed. 785 (1923); See also Bailey v. Drexel Furniture Co., 259 
U. S. 20, 42 Sup. Ct. 449, 66 L. ed. 817 (1922); Trademark Cases, 100 U. S. 
82, 25 L. ed. 550 (1879); Willoughby, The Constitution, 1220; Cooley, 
Constitutional Law, 153-154; Cooley, Constitutional Limitations, 254; Tucker, 
The Constitution, 379: Hon. Henry St. George Tucker, Cong. Rec. of Aug. 
17, 1922, 12555; Senator Reed of Pa., Cong. Rec. April 13, 1933, 1632. 

85 Supra note 74. 

86 Supra notes 74 and 84. 


87 Art. III, § 2, cl. 2: “In all Cases affecting Ambassadors, other public Min- 
isters and Consuls, and those in which a State shall be Party, the Supreme 
Court shall have original Jurisdiction. In all the other Cases before mentioned 
[i.e., in Art. III, sec. 2, cl. 1], the Supreme Court shall have appellate Juris- 
diction * * * with such Exceptions and under such Regulations as the Congress 
shall make.” 

88 Limitations on the original jurisdiction of the Supreme Court would pre- 
vent it from exercising the power to remove federal judges. Supra note 87; 
Marbury v. Madison, 1 Cranch 137, 2 L. ed. 60 (U. S. 1803). See infra note 101. 

89 See supra note 87. 

80 See supra notes 79 and 87. 

91 Art. I, sec. 5: “Each House shall be the Judge of the Elections, Returns, 
and Qualifications of its own Members * * *. Each House may * * * with 
the Concurrence of two thirds, expel a Member.” ° 





68 THE GEORGE WASHINGTON LAW REVIEW 


mine the same.*? It should be noted that the word “exclusive” or 
its equivalent is not used in the Constitution in reference to this 
power; but the courts interpret this express and only provision 
on this matter as having the effect of making an exclusive grant.** 

If the courts will do this, is it not possible to assume that they 
would apply the same reasoning to the situation where the Consti- 
tution®* expressly provides for the nomination and appointment of 
Justices of the Supreme Court by the President, “by and with the 
Advice and Consent of the Senate’? The “Consent” of the Senate 
first requires an investigation and a decision on all charges urged 
against the qualifications of the appointee, including any constitu- 
tional objections.** Is it not possible that the framers of the 


92 Barry v. United States, 279 U. S. 597, 49 Sup. Ct. 452, 73 L. ed. 869 
(1929) ; Keogh v. Horner, 8 F. Supp. 933 (1934). 

See note 107 A. L. R. 206 for collection of state cases on this subject, in- 
volving members of the Congress of the United States. 

93 See supra note 92. 

It should be noted that in this way constitutional questions may arise which 
the federal courts will have no jurisdiction to decide, notwithstanding the 
express grant of jurisdiction over constitutional controversies contained in Art. 
III, sec. 2 (see supra note 79). 

94 Art. ITI, sec. 2, cl. 2. 


95 See supra notes 74 and 85. 

Of over seventy nominations to the Supreme Court, at least twenty-three, 
or about thirty-five per cent, have not been confirmed. See (1934) 28 J. or Am. 
Pot. Scr. Rev. 875; 2 WarREN, SUPREME CourT IN UNITED STATES History 
(rev. ed.) 756-763; Occ AND Ray, INTRODUCTION TO AMERICAN GOVERNMENT 
(4th ed.) 516. 

In order to obtain an idea as to the scope of a Senatorial investigation into 
the nomination of a person to the Supreme Court, an examination of the fol- 
lowing analysis may be very helpful. It is compiled from a survey contained 
in (1934) 28 J. or Am. Por. Scr. Rev. 875-894. The Supreme Court appointees 
considered are as follows: 

(1) Louis D. Brandeis, 64th Cong., Ist sess. 
(2) J. J. Parker, 71st Cong., Ist sess. 
(3) Charles Evans Hughes, 71st Cong., 2nd sess. 


The other judicial appointees whose qualifications must necessarily have 
been the same as Supreme Court appointees, are these: 

(4) James H. Wilkerson, circuit judge, 7th circuit, 72nd Cong., Ist sess. 

(5) Albert Watson, dist. judge (Pa.) 71st Cong., 2nd sess. 

(6) Gunnar Norbye, dist. judge (Minn.), 71st Cong., 2nd sess. 

(7) W. J, Tillson, dist. judge (Ga.), 69th Cong., 2nd sess. 

(8) Kenneth Mackintosh, circuit judge, 9th circuit, 72nd Cong., Ist sess. 

(9) Wallace McCammant, circuit judge, 9th circuit, 69th Cong., Ist sess. 

Charges of Constitutional Defects of Character 

(1) Brandeis—misrepresentation, infidelity, breach of faith, unprofes- 
sional conduct 

(4) Wilkerson—downright mendacity 

(5) Watson—lacked independence of thought and decision 

(6) Norbye—unfair, arbitrary and intolerant 

Charges of Failure to Observe Ethical Standards in Professional Conduct 

(1) Brandeis—representing parties of adverse interests, misrepresenting 
as to whom he was representing before a congressional committee 

(9) McCammant—giving expert assistance to client whose interests were 
adverse to the government. 
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Constitution intended that this express grant of power to the Senate 
to consider and decide on the merits all objections which might be 
raised as to an appointee’s qualifications, should be just as exclusive 
as the grant of power to poth Houses of Congress to consider similar 
objections which might be raised against their own members? The 
weight of this analogy cannot be over-emphasized. If the courts 
would apply it, as it seems they should, the Constitutional provision®* 
giving the federal courts jurisdiction generally over all cases arising 
under the Constitution becomes subordinate to the express provision 
giving the Senate the confirmation power over appointees to the 
Supreme Court.** As a result, it is seen that the conclusion is reached 


III. Charges of Failure to Observe Ethical Standards in Official Conduct 

(4) Wilkerson—corruption 

(5) Watson—abuse of official authority for partisan and personal purposes 

(6) Norby—manipulation of grand jury 

Charges of Inefficiency, Lack of Objective, and Qualifications Generally 

(3) Hughes—too old 

(4) Wilkerson—decisions poorly reasoned 

(5) Watson—decisions reversed generally; opposed by local bar 

(7) Tillson—lacked adequate professional training; non-resident of fed- 
eral district for which appointed 

Charges because of Economic or Political Philosophy 

(2) Parker—decisions unfavorable to labor 

(3) Hughes—believed in property rights as opposed to human rights; 
undemocratically “conditioned” by associations with wealth; polit- 
ical philosophy condemned 

(4) Wilkerson—class bias, partisan 

(8) Mackintosh—class bias against labor; wealthy 


96 See supra note 79. 


97 See supra note 94. 

In contrast to the doctrine of judicial supremacy in all constitutional ques- 
tions, as developed logically from the doctrine of Marbury v. Madison, supra 
note 62 and text, a specific limitation on the judicial power with respect to 
the instant question may be developed from a scrutiny of the constitutional 
debates themselves. It must be realized of course that such a proposition takes 
its validity from an assumption of the controlling effect of the intent of the 
framers. 

It should be noted that although both houses of Congress have been given 
by the Constitution express power to remove their own members, no such 
express provision was made as to the same power existing in the Supreme 
Court. From this it might very well be reasoned that these two facts standing 
together, one of insertion and the other of omission, show that it was not the 
intent of the framers of the Constitution that the members of the Supreme 
Court should have the power to hold judgment on a colleague for any cause 
whatever. 

The size of the court contemplated at that time is of importance in this 
respect too. The framers probably had in mind a court of the size set up under 
the Judiciary Act of 1789, which created a chief justiceship and five associate 
justiceships. For five members to have the power to sit in judgment on the 
sixth would in effect have been more dangerous than to permit eight to sit in 
judgment on the ninth, as under the present size of the Court. It must be 
realized, however, that the principle, if there is one, was created then, not now. 
If the power did not exist then, it does not exist now. Consequently, if in the 
light of the contemplated size of the Supreme Court the framers chose not to 
make express provision for judicial self-removal in that body, that power may 





70 THE GEORGE WASHINGTON LAW REVIEW 


under this second view,** as well as under the first,®® that the question 
of deciding alleged technical constitutional defects of title of a 
Supreme Court Justice is a “political question” and cannot be decided 
by the courts.’ 

It must be realized that the above views are merely pointing out 
only two of the many possibilities which the federal courts might 
consider if this question were properly presented to them. It is 
necessary, therefore, to search further for other considerations which 
might be important if the abovementioned possibilities were not 
considered weighty enough to be controlling. 


be impliedly prohibited until such time as a constitutional amendment provides 
otherwise. 

The exact intent of the framers on this matter is not known, because removal 
of Supreme Court Justices was only twice mentioned in the debates of which 
we have a record. The first mention is reported in 2 FARRAND, RECORDS OF THE 
FEDERAL CONVENTION (4th ed. 1934) at 337, where it appears that “it was 
moved and seconded to refer to the Committee of five, ‘That the Committee be 
directed to report * * * a mode for trying the supreme Judges in cases of im- 
peachment.’” Up to that time in the deliberations the Supreme Court was the 
tribunal which the framers were considering to try impeachments. See /d. at 430. 
The framers did not want the justices to try the impeachment of one of their own 
members! This was the reason for the above-mentioned motion. It is submitted 
that if the framers did not want the justices to try a colleague on impeachment 
charges, the framers would not want them to try a colleague on any other 
grounds either. The considerations involved would be the same. This is more 
significant when it is realized that at that stage of the proceedings the framers 
had not yet defined the grounds of impeachment; and at English common law 
that remedy had been invoked on innumerable grounds. See infra note 110, 
and Shartel, infra note 101, at 893n. As a result, by this action of seeking to 
find a suitable tribunal for impeaching the “supreme Judges,” even though 
the Supreme Court had already been chosen tentatively as the impeaching tri- 
bunal for all other civil officers, the framers impliedly rejected trial of a 
colleague by the other members of the Supreme Court on any grounds whatever. 
This fact would make such an assumption of power today impliedly uncon- 
stitutional. 

It is significant that the Committee, in reporting on the above-mentioned 
assignment to them, “report that in their opinion the following additions should 
be made to the report now before the Convention, viz. * * * ‘The Judges of 
the Supreme Court shall be triable by the Senate, on impeachment by the 
House of Representatives.” 2 FARRAND, op. cit. at 366-367. This recom- 
mendation introduced to the convention a new possibility of the impeachment 
process—a different tribunal than the framers had theretofore considered. As 
a result the framers lumped together removal of the Justices of the Supreme 
Court, as recommended by the Committee, and the impeachment of the Presi- 
dent, Vice-President, and all other civil officers, and gave the power to the 
legislative branch. No special mention was made of the “supreme Judges” at 
this point. They were merely included in the term “all other civil officers.” 
This motion to do this “lumping together” was first made as recorded in 2 FAr- 
RAND, op. cit. at 493. Its consideration by the Convention was postponed from 
time to time. See Jd. at 497, 499. Finally, however, it was considered and 
passed. See Jd. at 547. It was not until the Senate had been chosen as the 
tribunal for trying impeachments that the framers agreed on the definition of 
the remedy, defining its scope as it appears in the Constitution today. See 2 Id. 
at 550-551. 

98 See supra note 70. 

99 See supra notes 65 and 66. 


100 See supra note 61. 





OBJECTIONS TO APPOINTMENT OF JUDGES 71 


An important question to weigh in this connection may be stated 
as follows: If the power to consider a technical constitutional im- 
perfection of title of a Supreme Court Justice does not fall within the 
original jurisdiction expressly granted by the Constitution to the 
Supreme Court,’” is it possible to reason that it might fall within 
some inherent power of that tribunal because of the very nature of 
its functions? 1°? The Supreme Court, and federal courts in general, 


101 See supra note 87. 

“The original jurisdiction of the Supreme Court does not include actions to 
forfeit offices and, under the Constitution, additional original jurisdiction can 
not be conferred on the Supreme Court by statute.” Shartel, Federal Judges— 
Appointment, Supervision and Removal—Some Possibilities Under the Consti- 
tution (1930) 28 Micu. L. Rev. 870, at 889. 

The footnote accompanying this quotation is also worthy of being quoted 
in full. “Rose, FEDERAL JURISDICTION AND Procepure (3d ed.), § 19; Ex 
parte Vallandingham, 68 U. S. (1 Wall.) 243, 252, and authorities cited. In 
general, it would not matter whether the forfeiture of judgeships were regarded 
as a disciplinary, or an administrative, or an ordinary judicial power; but if 
this power were conferred on the Supreme Court, it might be necessary to 
decide what kind of judicial power it was. If the power were judicial in a 
disciplinary or an administrative sense, the Supreme Court could exercise it; 
if it were judicial in the ordinary sense it would fall under the head of original 
jurisdiction not granted (and impliedly prohibited) by the Constitution.” Id. 
at 889n. This quotation suggests that such a power might be conferred upon 
the Supreme Court by statute, if the power were interpreted in a disciplinary 
or administrative sense. It is submitted, however, that if the power is inter- 
preted in this light, it is entirely possible that legislative grant might not be 
necessary, but that the Court has inherent power to deal with matters of this 
sort. It should be remembered that in the above quotation Shartel had personal 
misconduct of judges principally in mind, not technical disqualifications. See 
text for ideas there stated. 


102 See supra note 101. 

It should be noted that although Shartel has never specifically centered his 
attention upon Supreme Court Justices in his various writings on the federal 
judiciary, in one article he did make a comment on these Justices when he 
was thinking of them in the light of possible means of removal for personal 
misbehavior or on personal incapacity grounds. He said, “It may be true that 
impeachment is the only available method for removing the President, the 
Vice-President, and justices of the Supreme Court; but the exclusiveness of 
the remedy in these cases (if the remedy is exclusive), results not from the 
nature of the power to impeach but from the fact that the Constitution sepa- 
rates our government into three independent branches. There is no agency 
inside the executive branch to remove the President or Vice-President, and no 
agency in the judiciary branch to remove the justices of the Supreme Court. 
Except as these officers are removable by Congress, they cannot be removed 
because they are supreme within independent branches of the government. 
However, as to justices of the Supreme Court, this conclusion is not inevitable; 
perhaps Congress could confer statutory authority on the Supreme Court as 
a whole to remove its own offending or disabled members.” Shartel, supra 
note 101, at 879n. 

Although Professor Shartel cites no authorities for his conclusions, yet he is 
drawing on a mind orientated and sharpened by a vast research in this field 
of the law, and his conclusions are worth noting and considering. His con- 
clusions intimate that in his opinion the Supreme Court has no inherent power 
to remove offending or disabled members; and if it has no inherent power in 
this respect, where the actual functioning of the Court would be endangered, 
it is submitted that it would have none in the case of removing a Justice 
because of technical constitutional objections to his title, as this latter defect 
would not be nearly as detrimental to the administration of justice and the 
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has power to exercise judicial functions of an administrative nature, 
such as to admit and disbar attorneys.’°* Since competent and quali- 


integrity of the court as permitting say an insane justice to retain his seat. 
Shartel’s conclusion, that such power if exercised by the Court would first 
have to be expressly conferred on it by Congress, results from the theory that 
excepting for the narrow original jurisdiction specifically and expressly con- 
ferred upon the Supreme Court by the Constitution, all of its powers and 
authority are composed of only such as may have been conferred upon it by 
Congress by statute. On this theory the Court would have no inherent powers, 
except as might be implied from the statutory grants of Congress. Under this 
theory the setting up of the Supreme Court by Congress under the direction 
of the Constitution would not give the Court the right to exercise any powers 
not expressly conferred by the Constitution or by the Congress. 

The other view would be that the Constitution has set up three independent 
branches of government. By the mere establishment of each of these branches 
under the express direction of the Constitution, all of the powers which were 
not expressly granted by the Constitution, but which from their nature are 
necessary for the preservation of the integrity and purity and functioning of 
each branch, should be considered as being inherent in those branches to exer- 
cise themselves whenever need arises. It is submitted that this view seems to 
be the more logical, with all deference to the conclusions of Shartel. 

In support of this view there is a very old English case in 2 Dyer 150b. 
From the facts of that case there appears to have been a vacancy on the bench 
of a court composed of some four or five judges. The King appointed A to 
this office; but when A came to take his seat with the other judges, they 
refused to allow him to participate with them in their deliberations or even 
to sit with them, holding that his appointment had been void because he was 
not qualified by proper training to hold this office. A appealed to the King, 
and although the King called these judges before him and asked the reason 
for their action, he found it necessary to appoint a new judge who was satis- 
factory to the incumbent judges of that court. It should be noted that the 
judges cited the existence of a well-established precedent for their action in 
holding this appointment of A void. 

The doctrine of this old English case, a part of the common law at the 
time the United States was formed, may well be relied upon as an authority 
for the argument that the Supreme Court has an inherent power to declare 
the title of appointees to its bench void, if there are any disqualifications, in- 
cluding technical constitutional objections to title. 

103 See ex parte Wall, 107 U. S. 265, 2 Sup. Ct. 569, 27 L. ed. 552 (1882); 
Ex parte Garland, 4 Wall. 333, 18 L. ed. 369 (U. S. 1866). 

Professor Shartel in writing with reference to state Supreme Court Justices 
has made the following pertinent observations: “Jurisdiction to remove judges 
would be not unlike jurisdiction to disbar attorneys. It seems doubtful whether 
the Supreme Court should be vested with jurisdiction to remove its own mem- 
bers. * * * The power to remove for misconduct would be likely to lead to 
conflict within the court which would be injurious to its harmony and prestige. 
For this reason the writer is inclined to suggest that * * * existing ‘legislative’ 
methods of removal (impeachment and address) be relied upon as heretofore 
as the means of eliminating Supreme Court Justices charged with misconduct. 
* * * Considering the difficulties of establishing an effective judicial procedure 
for the removal of Supreme Court Judges, it seems advisable to rely in their 
case upon existing methods * * *.” Shartel, Removal of Judges (1936) 20 
J. or Am. Jun. Soc. 133, at 140. 

The weight of this reasoning must be tempered with the understanding that 
Shartel did not have United States Supreme Court Justices in mind when 
he said this; he was primarily concerned with personal misconduct; and he 
was considering the state situation where address is in many states a collateral 
remedy to, and much broader in scope than, impeachment, which is the only 
remedy expressly provided for by the Constitution, and the only remedy which 
has so far been invoked in the case of federal judges. The quotation does, 
however, carry thoughts which might well be applicable even in the case of 
the removal of Supreme Court Justices of the federal government because of 
technical constitutional objections to title. 
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fied judges are a prerequisite to the efficient administration of justice, 
the removal of judges might well be classed among the appropriate 
powers of internal administration of the federal court system,!%* 
just as much as the similar power over members of its bar.1° If 
it is assumed that once he is seated the power to remove a Supreme 
Court Justice on the grounds above stated does not exist in any 
other body under our Constitution, if absolute need is any basis for 
recognizing power,'*® might it not be possible to conclude that an 
extra constitutional power to invoke a remedy and handle the situation 
arises in that body which is directly affected? ?°* Would there be 





104 See (1937) 31 Inu. L. Rev. 631, at 640. 

105 Shartel, supra note 103 at 140. 

106 It should be noted that the doctrine of absolute need being a basis for 
recognizing power probably had its psychological origin in situations a little 
different than the one here under consideration. For instance, it would clearly 
be applicable in a case where a Justice might become insane or otherwise 
mentally or physically incapable of performing the duties attached to his office; 
or in a case where a Justice would neglect or refuse to even attend court 
or to otherwise take part in the deliberations of that body as was his 
duty; or in a case where even though the Justice tried to perform his duties, 
he was so inefficient or unfit by training that he was incapable of rendering 
the proper service to the Court. In all of these illustrations the efficiency and 
even functioning of the Court is directly affected and endangered. Such con- 
ditions might conceivably bring the work of the Court to a standstill; but in 
the case of a technical constitutional disqualification of a Justice, none of these 
results appear. The actions of the Court in which he participates are not 
void; nor are they subject to attack in any manner, as the official acts of a 
de facto judge are good in law. See supra note 7. 

Consequently it can be seen that not the same type of necessity exists in 
both situations. The only necessity that exists in the case of a Justice sitting 
on the bench when there are technical constitutional objections to his title is 
that if he is allowed to retain his seat an express provision of the Constitution 
will be openly violated. This open violation, however, will not impair the 
workings or efficiency of the Court. Such a technical disqualification does not 
go to the appointee’s ability or capacity to perform the functions of his office. 
It is admitted, therefore, that the argument that absolute need requires that the 
power exist somewhere, may be putting the analogy a little too strongly in 
the present situation. On the other hand, although there is no absolute prac- 
tical need in the sense above pointed out, the existence of this power inherently 
in the Supreme Court might well be classed as being extremely desirable and 
thus at least a theoretical need, in order that all constitutional provisions might 
be followed and enforced to the letter, if not always by the other branches of 
the government, then finally at least by the courts as a check on the abuse of 
power by the other two departments as measured by a conflict between their 
acts and the mandates as laid down in the Constitution. Because of this, it is 
submitted that the definition of “need” ‘might properly be applied to the latter 
situation also, and therefore the doctrine of need as being a basis for recog- 
nizing power would be applicable in the present situation. 

107 See Shartel, supra note 101, at 873; See supra note 102. It is submitted 
that if the framers were aware of the limitations on the scope of impeachment 
(which they were, see note 97, supra) and did not expressly provide for any 
other means of removal which would be broad enough to be applied where 
technical objections to their title were raised, then the framers must have 
intended that the Supreme Court would have inherent powers sufficient to 
take care of such situations. 

On the other hand would a McAdoo Bill (see 80 Cong. Rec. 593ff, 74th Cong., 
2nd session) providing for methods of removing inferior federal judges be 
needed if the Supreme Court had inherent power to keep the federal judicial 
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an inherent power of this nature; or would it be necessary to recog- 
nize that there were no existing adequate remedies, and that there 
was thus a hole in the law which could only be cured by further 
legislation or by constitutional amendment? *°* It is submitted that 
the proper answer would recognize the existence of inherent powers 
in the Supreme Court, powers not expressly conferred on that body by 
the Constitution or by Congress. Because of the many considerations 
involved, it is difficult, if not impossible to arrive at a firm con- 
clusion as to whether or not an inherent power would exist in the 
present situation. It should be noted, however, that if this question 
were presented to the Supreme Court, it would have a distinct in- 
centive to hold that it did have such an inherent power, and the 
Court might hold accordingly. 

The assumption in the previous paragraph, to the effect that the 
power to remove a Supreme Court Justice on technical constitutional 
grounds does not exist in any body under our Constitution other 
than the Supreme Court, was not as far fetched as it may have 
seemed. The general conclusion of both lawyers and laymen is that 
the nation may always fall back on impeachment as a remedy if all 
other means fail ;*°* but does the question here under consideration 
afford sufficient grounds for the invoking of the impeachment process? 
It should be noted that impeachment is the only method of removing 
Justices expressly provided for by the Constitution.1° The causes 








system “Simon pure”? If it does not have this inherent power as to inferior 
judges, how can it be ‘ail to have this inherent power as to its own members? 
It should be noted, however, that the McAdoo Bill is aimed at removal for 
personal misconduct not generally sufficient in nature to be grounds for im- 
peachment, and at inefficiency because of old age, physical incapacity, etc. 


108 Yet it is a canon of interpretation that real effect should be given to 
all the words of the Constitution. Myers v. United States, 272 U. S. 52, 151, 
47 Sup. Ct. 21, 71 L. ed. 160 (1926); Prout v. Starr, 188 U. S. 537, 544, 23 
Sup. Ct. 398, 47 L. ed. 584 (1903); Hurtado v. California, 110 U. S. 516, 534, 
48 Sup. Ct. 292, 28 L. ed. 232 (1884); Prigg v. Penn, 16 Pet. 539, 612, 10 
L. ed. 1060 (U. S. 1842); Holmes v. Jennison, 14 Pet, 540, 570-571, 10 L. ed. 
579 (U. S. 1840) ; Cohens v. Virginia, 6 Wheat. 264, 398, 5 L. ed. 257 (U. S. 
1821) ; Marbury v. Madison, 1 Cranch 137, 174, 2 L. ed. 60 (U. S. 1803). It is 
hard to see how the framers of the Constitution would put in provisions which 
they did not expect to be able to be enforced without further Constitutional 
amendments. 


109 Tt is interesting to note that Professor Shartel is of the opinion that 
even in instances where impeachment would ordinarily be a proper remedy, 
that it is doubtful whether under the federal Constitution the Congress can 
entertain impeachment charges at a special session called for some other pur- 
pose. It is also doubtful whether the Congress may convene itself for the 
purpose of impeachment. See Shartel, supra note 101, at 871n, and supra note 
103 at 144n; also see Van Hecke, Impeachment of the Governor at Special 
Session (1925) 3 Wis. L. Rev. 155; Simpson v. Hill, 128 Okla. 269, 263 
Pac. 635 (1927). 

110 Art. II, sec. 4: “The President, Vice-President and all Civil Officers 
[including Justices of the Supreme Court] shall be removed from Office on 
Impeachment for, and Conviction of Treason, Bribery, or other High Crimes 
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for which they may be impeached are expressly set forth.*! They are 
exclusive so far as this method of removal is concerned.'!* The causes 
are specifically stated and limited to safeguard the independence of 
the other branches of the government against Congressional domina- 
tion,"** even though this remedy was expressly inserted in the 
Constitution to supply a legislative check on the other departments 
of government.’** Taken literally, “treason, bribery, or other high 
crimes and misdemeanors” include only indictable offenses.* The 
present question clearly would not come within this definition. At 





and Misdemeanors.” It should be noted that “other High Crimes and Mis- 
demeanors” was substituted by the framers for the suggested term “malad- 
ministration,” on the grounds that the latter term was too indefinite. See 2 
FARRAND, op. cit. supra note 80, at 550-551. 

The argument has been put forth very forcibly that this express provision 
for conviction on impeachment by the Senate was exclusive in more ways than 
one, i.e., that only the Senate could try impeachments, and also that impeach- 
ment was the only means of removing federal judges. Professor Shartel in 
his article in 28 Micu. L. Rev. 870-909, takes up both sides of this argument 
and successfully undermines this contention. He shows that impeachment is 
not exclusive and does not exhaust the remedies available under the Consti- 
tution. 

Certain points which Shartel develops which should be expressly noted in 
connection with the present question are these: 

(1) English judges holding office “during good behavior” were removable 
in the judicial proceeding of scire facias in the King’s Bench (see Shartel, 
supra note 101, at 900), and 

(2) inferior judges were subject to judicial ouster by a proceeding in the 
nature of quo warranto (Jd. at 883). 

It should be noted that it was the tenure assured by the Act of Settlement 
which the framers of the Constitution had in mind when they provided for 
good behavior tenure of federal judges. HAmitton, THE FEDERALIST (Lodge 
ed. 1888) 490. During good behavior, English judges under the Act of Settle- 
ment could not be removed by any method except address, although this did 
not exclude the use of other means of removal upon misbehavior. 1 ANSON, 
Law AaNp Custom oF THE ConstTituTION (1922) 402; 2 Id. 204-5; 2 Topp, 
PARLIAMENTARY GOVERNMENT IN ENGLAND (Longmans, Green ed. 1900) 727. 
The effect of the framers of the Federal Constitution lifting out of its English 
setting the provision for “good behavior” tenure, and leaving there its English 
coordinate, removal only by address during the continuation of good behavior, 
and inserting in its stead the remedy of impeachment, could be interpreted to 
mean either that during good behavior federal judges can be removed only by 
impeachment, or to mean that the very act of separating showed the intention 
that the removal restriction should not accompany the tenure provision in its 
new surroundings. It should be noted, however, that in England impeachment 
was not a proceeding available only for removal of officers who enjoyed tenure 
during good behavior, but it was available for inferior officers as well. See 
Carter, A History oF ENGLISH Courts (5th ed.) 61-67; Foster, Constitu- 
TION, 588, note 19: Simpson, FEDERAL IMPEACHMENTS, 81-190; 1 STEPHEN, 
History OF THE CRIMINAL LAW OF ENGLAND, 145-160. The latter inter- 
pretation, therefore, seems to be preferable. (See supra note 29 and text.) 


111 See supra notes 97 and 110. 
112 See Jbid, Shartel, swpra note 101, at 898. 


113 [bid. 1 FARRAND op. cit. supra note 80, at 226, 230, 292; 2 id. 64-69, 172, 
178, 337, 427-9, 497, 550-552. 

114 Shartel, supra note 101, at 893: 1 FARrRAND, op. cit., supra note 80, at 78, 
85, 91, 244, 247, 292: 2 id. at 61, 64-69, 116, 121, 172-3, 186, 422, 493, 495, 
497, 499, 545, 550-552. 

115 Supra note 104 at 638n. 
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the time of their incorporation into the Constitution, however, these 
words had assumed a technical meaning under the English practice 
and included non-indictable offenses,1** which meaning of course 
should be, and has been, placed upon them in the Federal Constitu- 
tion."47 Still the terms have been, and it appears must be, confined 
to cases of moral delinquency or wrong-doing of some sort."!* It 





116 See Simpson, FEDERAL IMPEACHMENTS’ (1916) at 35-40; Brown, Jm- 
peachment of the Federal Judiciary (1913) 26 Harv. L. Rev. 684, at 690-92. 


117 See SimPSON, op. cit., at 40-44; and see 80 Cong. Rec. 5606 (1936) for 
impeachment of Judge Ritter. 


118 Shartel, supra note 103 at 145, and supra note 101, at 871. See also, 
Foster, THe Constitution, 581-600 (1895); Simpson, FEDERAL IMPEACH- 
MENTS, 30-60, esp. at 50; CARPENTER, JUDICIAL TENURE IN THE UNITED STATES, 
100-154; 3 Hunps’, PRECEDENTS OF THE HOUSE OF REPRESENTATIVES, secs. 
2008-2021. 

There have been eleven federal impeachment trials to date. See Potts, 
Impeachment as a Remedy (1926) 12 St. Louis L. Rev. 15n. Two of the 
trials have been recently, Judge Harold Louderback’s in 1933, and Judge Hal- 
sted L. Ritter’s in 1936. Eight of the eleven have involved members of the 
federal judiciary, while only one of these eight has involved a member of the 
Supreme Court. To obtain an idea as to the scope of the possible charges 
which may be invoked in an impeachment trial, the following analysis may be 
very helpful. It is compiled from material contained principally in 26 Harv. 
L. Rev. 684, at 700 et seq. The names of and charges against some of the 
parties who have been impeached and tried are as follows: 

(1) Samuel Chase, Associate Justice of the Supreme Court; trial in 1804; 
charges: certain misconduct in improperly inducing or coercing a grand jury 
to return an indictment and misconduct in addressing an inflammatory political 
harangue to a grand jury. Acquitted. See 3 HiNps’, PRECEDENTS OF THE 
House OF REPRESENTATIVES, 711. 

(2) John Pickering, Judge of the United States District Court for the 
District of New Hampshire; trial in 1803; charges: acting in wilful contra- 
vention of a statute of the United States in the course of a suit brought by 
the government in failing to require statutory bond, refusing to hear legitimate 
testimony, refusing to grant an appeal, being intoxicated and using profanity 
while on the bench. Convicted. See 3 Hinps’, op. cit. 681. 

(3) James H. Peck, Judge of the United States District Court for the Dis- 
trict of Missouri; trial in 1830; charges: abuse of official power and arbitrary 
conduct in severely punishing for contempt an attorney who had criticized one 
of his decisions. Acquitted. See 3 Hinps’, op. cit. 772. 

(4) West H. Humphries, Judge of the United States District Court for 
the District of Tennessee; trial in 1862; charges: making speech inciting 
revolt and rebellion against United States, supporting and advocating secession, 
aiding and abetting armed rebellion against the United States, conspiring to 
oppose authority of United States by force and arms, refusing to perform 
functions of office, wrongfully causing arrests and confiscations as a judge of 
the Confederate States. Convicted. See 3 Hinps’, op. cit. 805. 

(5) Charles Swayne, Judge of the United States District Court for the 
District of Florida; trial in 1904; charges: rendering false claims against 
government in expense account, appropriating to own use certain property in 
hands of receiver appointed by him, residing outside of his judicial district 
in violation of statute, maliciously adjudging certain parties to be in contempt 
of court and imposing excessive punishments. Acquitted. See Hunps’, op. 
cit., 948. 

(6) Robert W. Archbald, United States Circuit Judge, designated a member 
of the Commerce Court; trial in 1912; charges: use of official power and 
influence to secure business favors and concessions from litigants before his 
Commerce Court, misconduct as United States District Judge by using official 
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is impossible to see how the present question can be placed in that 
category by any stretching of the imagination, and consequently 
it is not an “impeachable offense.” Professor Burke Shartel has 
said: 
“If the House and Senate of the United States were to ex- 
ceed their authority and to impeach a judge for a cause not 
within their constitutional power, I believe the Supreme Court 
of the United States would hold their action nugatory just 
as it does in the case of unconstitutional legislation.” !° 


If then impeachment is not available, it is clear that the executive 
and the legislative branches are powerless to interfere in this question. 





influence to secure credit and other favors from litigants before him. Con- 
victed. See 48 Conc. Rec. 9051, 9795, 9985, and 49 Conc. Rec. 1439. 

It should be noted that nearly all of the above charges may be classed as 
cases of misconduct of a rather serious nature. This was the type of cause 
which the impeachment clause of the Constitution was intended to cope with 
and remedy. The only charge which seems to even closely approach an anal- 
ogy to the allegation that a technical constitutional defect of title would be an 
“impeachable offense,” is the charge in the case of Swayne that he resided 
outside of his judicial district in violation of statute; but he was acquitted, 
even though this violation was admitted. This fact lends strength to the con- 
tention that the existence of a technical constitutional defect of title is not an 
impeachable offense. Another point to be noticed from the above “break- 
down” of charges, is that none of the articles against Archbald charged an 
indictable offense or even a violation of positive law. The specific acts proven 
in his trial were not intrinsically wrong and would have been blameless if 
committeed by a private citizen and not a federal judge. Also, although the 
Senate convicted him on several counts involving the Commerce Court of 
which he was then a member, it refused to convict him on the counts per- 
taining to offenses committed previously while he was a District Judge, thus 
laying down the implied precedent that a civil officer cannot be impeached 
for offenses committed in an office other than that which he holds at the time 
of his impeachment. See 26 Harv. L. Rev. at 702. 

Another question which might be raised is whether or not the Senate in 
trying an impeachment could convict upon an identical charge which it had 
heard and considered and decided on the merits at the time when the Senate 
confirmed the appointment by the President. Would this former decision be 
res adjudicata and binding on the Senate? Or is the Senate ever bound in 
such a manner? It is submitted that the Senate would probably not be bound 
by any such rules which are ordinarily invoked as essential to the operation 
of the judicial process. 


119 Shartel, supra note 103, at 145n; see also McCulley v. State, 102 Tenn. 
509, 54 S. W. 134 (1899). Contra: Foster, THe Constitution, 587-588 
(1895) where he says “undoubtedly a court of impeachment has the jurisdic- 
tion to determine what constitutes an impeachable offense.” 

It should be noted that from Shartel’s view a direct analogy may be drawn 
to the case of the Senate violating a constitutional provision in confirming the 
appointment of a Supreme Court Justice. Under this analogy the Supreme 
Court should hold the Senate’s action nugatory, and declare the Justice’s title 
to office void and the office vacant. Both Shartel’s illustration and this analogy 
depend on the doctrine of the supremacy of the Judiciary on all constitutional 
questions, without attempting to draw the line between what might be political 
constitutional questions and judicial constitutional questions. This appears to 
be in line with Marbury v. Madison, 1 Cranch 137, 2 L. ed. 60 (1803) and 
cases following it; but it does not seem to be in line with the doctrine of 
separation of powers and with the expressed intent of the framers when they 
conferred the judicial power under the Constitution. (See supra note 80c.) 

6 
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The impeachment clauses represent the only legislative power to re- 
move judicial or executive officers.1*° If this is not available, the 


120 Shartel, supra note 101, at 881, 891. Myers v. United States, 272 U. S. 
52, 116, 161, 47 Sup. Ct. 21, 71 L. ed. 160 (1926); Kendal v. United States, 
12 Pet. 524, 610, 9 L. ed. 1181 (U. S. 1838). 

The framers of the Constitution intended each of the three great branches to 
be independent of control by either of the others. 1 FARRAND, op. cit. supra 
note 80, at 119, 120, 124; 2 id., at 34-36, 41-45, 73-83, 389, 427, 499, 550-552. 

Removal by the executive upon address by the legislature was expressly 
rejected by the framers of the Constitution. 2 id., at 423, 428-9; MEIGs, 
GrowTH OF THE ConstiITUTION (1900) 242. 

Without an express provision in the Constitution, even impeachment would 
have been impliedly prohibited by the doctrine of separation of powers. Shartel, 
supra note 101, at 893. 

It should be noted, however, that another possibility does exist in which the 
Senate might have a vital part, although the possibility could not be classed 
as a legislative power to remove. The case of United States v. George Otis 
Smith, 286 U. S. 6, 52 Sup. Ct. 475, 76 L. ed. 954 (1932), furnishes the fol- 
lowing interesting precedent. 

Mr. Smith had been nominated by the President, and confirmed by the 
Senate, as a member of the Federal Power Commission. After his appointment 
certain happenings transpired which caused a number of members of the 
Senate to wish to reconsider their confirmation. A technical excuse was seized 
upon in an attempt to get Mr. Smith removed from office. The pertinent part 
of the situation, however, was the manner in which the Senate succeeded in 
obtaining a review of the validity of the appointment. 

The D. C. Code requires that quo warranto proceedings must be with the 
consent of the Attorney General, but the Department of Justice was then in 
the position of defending the appointee of the Republican President. It de- 
sired the appointee to remain in office, not to be ousted. Because of this, and 
because the Attorney General had refused to institute quo warranto proceed- 
ings against Mr. Smith to try his title to office, the Senate passed a resolution, 
by a majority vote, requesting the Attorney General to institute such proceed- 
ings. The Department of Justice, out of deference to the Senate, gave its 
consent to the institution of the action, but it insisted that the Senate provide 
its own counsel for the prosecution of the proceedings. In fact, the Attorney 
General actually appeared in support of Mr. Smith and argued against the 
Senate’s contentions. 

Quoting from Justice Brandeis’ Opinion, at p. 26-27, he said, “This petition, 
in the name of the United States, for a writ of quo warranto was filed in 
the Supreme Court of the District of Columbia, on relation of the district 
attorney, in deference to the desire of the United States Senate to have pre- 
sented for judicial decision the question whether George Otis Smith holds 
lawfully the office of member and chairman of the Federal Power Commission. 
The case was heard upon the petition and answer. On December 22, 1931, 
the trial court entered judgment denying the petition. An appeal was promptly 
taken to the Court of Appeals of the District. That court certified a question 
pursuant to § 239 of the Judicial Code. This Court granted joint motions of 
the parties to bring up the entire record and to advance the cause.” 

The foregoing may possibly illustrate the procedure by which the question 
of whether Mr. Justice Black holds lawfully the office of associate Justice of 
the Supreme Court of the United States, might be decided. 

Another possibility, which is interesting but which is probably of no practical 
use because it has been rejected in numerous other situations (See note (1932) 
1 Geo. Wasu. L. Rev. 150), is whether or not the Senate might reconsider or 
even withdraw its confirmation of a judicial appointee. Senator Logan, in 
questioning Senator McAdoo on his proposed bill for the creation of a tribunal 
to try inferior federal judges, said: “I do not know whether or not the Senate 
could withdraw its confirmation, but we do not give a judge complete title 
forever to office when we confirm his nomination; we only give him title so 
long as he is of good behavior; and if we should determine that he was not 
of good behavior, I do not know but that we could withdraw the confirmation 
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legislature is without jurisdiction. The doctrine of separation of 
powers also stands in the way of executive removal.’*!_ Consequently, 
assuming for the moment that the Supreme Court has no inherent 
power in this matter, the only final possible refuge of this power to 
consider an alleged technical constitutional disqualification of a 
Supreme Court Justice must be in the inferior federal courts. 

These courts are established by Congress under a power given by 
the Constitution.'** The federal district courts were so established.1** 
Congress has expressly made the writ of scire facias available in 
these courts,’** and impliedly has made the writ of quo warranto 
available also,'** although the writ has been expressly provided for 
only in the District of Columbia.’*® The availability of these forms 
to try title to a justiceship on the United States Supreme Court must 
then be determined.'** It is submitted that quo warranto proceedings 





and end the term of the judge.” See 80 Cong. Rec. 5939, 74th Cong., 2nd Sess. 
Upon similar reasoning the Senator might have said, “We do not give a 
judge complete title forever to office when we confirm his nomination; we 
only give him title so long as he is constitutionally qualified; and if we should 
determine that he was not constitutionally qualified, I do not know but that 
we could withdraw the confirmation and end the term of the judge.” 

121 The framers of the Constitution meant the judiciary to be absolutely 
independent of the Presidential control. 1 FARRAND, op. cit. supra note 80, at 
119, 120, 124; 2 id., at 34-36, 41-45, 73-83, 389, 427, 499, 550-552. This pur- 
pose has been recognized by the Supreme Court. See McAllister v. United 
States, 141 U. S. 174, 11 Sup. Ct. 949, 35 L. ed. 693 (1891); Myers v. United 
States, 272 U. S. 52, 47 Sup. Ct. 21, 71 L. ed. 160 (1926). 

122 Art. III, sec. I: “The Judicial Power of the United States, shall be 
vested in one Supreme Court and in such inferior Courts as the Congress may 
from time to time ordain and ee : 

123 Act Sept. 24, 1787 § 2, 1 Star. 

124 As to scire facias, see 28 U. S. my . 377 (1934). 

125 Supra note 124. 

The Supreme Court and the district courts shall have the power to issue 
writs of scire facias. The Supreme Court, the circuit courts of appeals, and 
the district courts shall have power to, issue all writs not specifically provided 
for by statute, which may be necessary for the exercise of their respective juris- 
dictions, and agreeable to the usages and principles of law. 

126 See supra notes 43-46 and text; as to_quo warranto, see 28 U. S. C. 
§ 377a (1934); also cf. 16 Stat. 143 (1870), 5 U. S. C. § 14a (1911). But see 
30 Stat. 432 (1898), 5 U. S.C. § 15 (1934). 

127 It is generally recognized that quo warranto has come to be used by 
the courts of this country as the proper judicial action'in which to determine 
title to all offices. See In re Parsons, 150 U. S. 150, 14 Sup. Ct. 50, 37 L. ed. 
1034 (1893); and supra note 74. When, however, its origin and scope in the 
English common law are born in mind (see supra note 110), it becomes very 
pertinent to inquire whether any of the American cases in which quo warranto 
has been used have involved offices of “good behavior” tenure. It is submitted 
that none of this type can be found. Therefore no new precedent has been 
established in the United States enlarging the scope of quo warranto from 
its common law application, and it is entirely possible that it should not be 
available in the case of federal “good behavior” tenure judges. The codifica- 
tion of a well-known common law remedy will not increase its scope unless 
the statute expressly or plainly shows such intent. 

It should be noted, however, that the only jurisdiction in which a federal 
quo warranto action to try a Supreme Court Justice’s title to office would lie, 
is probably the District of Columbia. The office or res is there, and courts 
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are probably entirely proper to decide such a question, if the 
remedy is properly invoked,’** and scire facias proceedings might 
be proper, if no other remedy should be found to exist.1*° No 
remedies other than these two appear to be available in the federal 
district courts as applicable to the present question.’*° 


of other jurisdictions probably could not make any orders affecting that office, 
whether they obtained jurisdiction over the person of the Justice or not. It 
would seem to be a local action entirely; thus the District of Columbia 
statute governing quo warranto proceedings would seem to be the only federal 
quo warranto statute which would be applicable, if at all, in the case of a 
Supreme Court Justice. It should be noticed that the District of Columbia 
courts have more general jurisdiction than other inferior federal courts. See 
Kendall v. U. S., 12 Pet. 524, 9 L. ed. 1181 (U. S. 1838). The local statute, 
28 U. S. C. § 377a et seg. (1934), seems to have been framed to make it 
broad enough to apply to all civil officers of the federal government stationed 
at Washington. Newman v. Frizzell, 238 U. S. 537, 35 Sup. Ct. 881, 59 L. ed. 
1446 (1915). As a result, if the action were brought in conformity to the 
statute, the title of a Supreme Court Justice might possibly be tested in this 
manner. The Code appears to be broad enough to include even “good be- 
havior” tenure officers, so the possibility pointed out above may have no weight 
because of this express statutory extension of the scope of the writ—making 
it broader than was its possible use under the English common law. 

It should be noted that if the executive department is friendly to the Su- 
preme Court Justice whose title may be alleged to be subject to technical 
constitutional defects, it would be nearly impossible to invoke quo warranto 
proceedings against such Justice. Supra notes 44 and 45 and text. 

128 See supra note 124. See supra note 41 and text ff. 

129 See supra notes 110 and 124. 

As for the writ of scire facias, today equitable remedies have generally 
taken its place, at least for the cancellation or annulment of patents on in- 
ventions and patents to land. See Mowry v. Whitney, 14 Wall. 434, 440, 
20 L. ed. 858, 859 (U. S. 1871). It might be possible, however, if no other exist- 
ing remedy seemed adequate, to go back to its common-law origin and use, and 
reason that if it were then available to cancel or annul the patent of the King 
of England granting “good behavior” tenure to the superior judges, that today 
it should be available to cancel or annul the appointment of the President, by 
and with the consent of the Senate, granting “good behavior” tenure to the 
judges of the federal courts, including the Justices of the Supreme Court of 
the United States. 


130 See supra text on remedies section. There is a question whether the writ 
of mandamus will ever run against the President as defendant. See Kendall v. 
United States, 12 Pet. 524, 9 L. ed. 1181 (U. S. 1838); Mississippi v. Johnson, 
4 Wall. 475, 18 L. ed. 437 (U. S. 1866). If such were the case, might it not also 
be strongly urged that the writ also will not lie either against members of Con- 
gress, the highest members of the legislative branch, or against Supreme Court 
Justices, the highest members of the judicial branch? If such a result were 
reached, might not the same reasoning apply in the case of a writ of quo 
warranto, even assuming that that writ does not today have the English 
commmon-law limitations limiting its use only to inferior officers who do not 
have “good behavior” tenure? Also, in the case of quo warranto you would 
have the spectacle of a judge of the inferior federal district courts deciding the 
title of a justice of the Supreme Court. His decision would then be appealed 
to the Federal Circuit Court which in turn would pass it on to the Supreme 
Court itself, where the eight de jure and de facto judges would then be de- 
ciding on the de jure status of their colleague on the bench. The situation 
which would result has been stated in Brittle y. People, 2 Neb. 198, 214 (1875) 
to be, that for the court to give serious judicial consideration to the question 
there involved would present “the singular spectacle of a court sitting as a 
court to declare that we are not a court.” 
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The only other inferior federal court which might possibly have 
jurisdiction over this matter is the Court of Claims.’** This court 
has authority in many cases to decide whether a claimant to office 
is entitled to recover in a suit for salary ;'** and where the only 
contest involves a legal or constitutional question, the Court of Claims 
probably can decide this.'** As a result, if the question of the effect 
of technical constitutional defects of a Supreme Court Justice’s title 
were properly presented to the Court of Claims, it might possibly 
have jurisdiction to decide it on the merits.’™ 


Substantive Constitutional Issues in the Black Case 


Emoluments. Aside from the proper remedy or the appropriate 
forum, the interpretation of the Constitutional provision barring 
members of Congress from holding office is of a pertinent nature. 

The framers of the Constitution met with considerable contrariety 
of opinion as to whether members of Congress should suffer the 
imposition of disqualification, in accordance with the resolution pro- 





131 As to jurisdiction of Court of Claims, see Rost, FEDERAL JURISDICTION 
AND ProcepurE (3d ed.) § 158 et seq. 


132 Td. 
133 Jd.; Shartel, supra note 101, at 890. 


134 Tt must be noted, however, that the Court of Claims is a very unusual 
type of court, representing a concession by the government in a field where 
originally it could not be sued. The plaintiffs before that court have no ab- 
solute private rights which they are seeking to protect or assert. Congress 
has merely waived the government’s immunity to suit in particular situations, 
and this waiving of immunity must be strictly construed. 

In suits for salary by a public officer, of which a justice of the Supreme 
Court is one type, the dominant aspect is the assertion of the private right, 
such as it may be, of the judge to his salary. The prime purpose of Court 
of Claims jurisdiction is to protect such justices and other civil officers against 
a hostile executive policy as expressed by an attempted removal from office or 
by a cutting off of the person’s salary. If it is necessary for the Court to 
decide a political question in the course of arriving at the rights of the litigant, 
that decision is secondary to the dominant aspect of the jurisdiction. It is 
important to note, however, that this special tribunal may decide such political 
questions on their merits, notwithstanding their nature, if such a consideration 
arises from the fact that the Congress or the executive branch in dealing with 
a political question have so invaded personal private rights that the injured 
parties may call upon the Court to interfere and protect these rights, even 
though in so doing it must deal incidently with the political question. 

It should be noted, however, that in the case of Mr. Justice Black the Court 
of Claims has no way of gaining jurisdiction, for in his case there is no hostile 
executive policy which would force him to resort to this court for redress 
and protection of his asserted personal right to the emoluments of his office as 
an Associate Justice of the Supreme Court of the United States. It should 
also be noted that if the court were to gain jurisdiction, the dominant aspect 
probably would not be his private right to salary, but the dominant aspect 
would be the public interest of whether he should be allowed to retain his 
seat on the bench, notwithstanding an alleged technical constitutional objection 
to his title. In this way the very purpose of Court of Claims’ jurisdiction 
would be side-stepped and warped to fit a fleeting situation. It is doubtful 
whether the Supreme Court would confirm such a perverted use of the Court’s 
jurisdiction. 
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posed by Delegate Randolph of Virginia. In particular, the ineligi- 
bility clause was provocative of heated debate;'** however, the 
proverbial five-hour decision’** gave affirmance to those favoring 
inclusion. 

It is quite apparent that the motive of the majority was the pre- 
vention of corruption by the members of the Legislature and the 
Executive. But, the narrow margin of victory indicated by the 
vote on the clause, lends weight to the philosophy of the minority, 
that the ablest men would be found in the Legislature, and the 
Country should not be deprived of their services. 

In view of the purpose of the framers, this section of the Consti- 





135] Farrand, The Records of the Federal Convention of 1787 (1911) at 
20. Resold. that the members of the second branch of the National Legis- 
lature ought to be elected by those of the first, out of a proper number of 
persons nominated by the individual Legislatures, to be of the age of 
years at least; to hold their offices for a term sufficient to ensure their inde- 
pendency, to receive liberal stipends, by which they may be compensated for 
the devotion of their time to public service; and to be ineligible to any office 
established by a particular State, or under the authority of the United States, 
except those peculiarly belonging to the functions of the second branch, during 
the terms of service, and for the space of after the expiration thereof. 

1 id. at 375. Mr. Ghorum moved to strike out the last member of 3 Resol: 
concerning ineligibility of members of lst branch to offices (because of simi- 
larity of resolutions 3 and 5, they were debated as one) during the term of 
their membership & for one year after. He considered it as unnecessary & 
injurious. [It was true abuses had been displayed in G. B. but no one cd. 
say how far they might have contributed to preserve the due influence of the 
neal nor what might have ensued in case the contrary theory had been 
tried. 

1 id. at 376. Mr. Butler opposed it. this precaution agst. intrigue was 
necessary. [He appealed to the example of G. B. where men got into Parl’t. 
that they might get offices for themselves or their friends. This was the 
source of the corruption that ruined their Gov'’t.] 

Mr. King thought we were refining too much. Such a restriction on the 
members would discourage merit. It would also give a pretext to the Execu- 
tive for bad appointments, as he might always plead this as a bar to the choice 
he wished to have made. 

Mr. Wilson was agst. fettering elections, and discouraging merit. He 
suggested also the fatal consequence in time of war, of rendering [perhaps] 
the best Commanders ineligible; appealing to our situation during the late 
[war], and indirectly leading to a recollection of the appointment of the Com- 
mander in Chief out of Congress. 

Col. Mason was for shutting the door at all events agst. corruption. He 
enlarged on the venality and abuses in this particular in G. Britain: [and 
alluded to the multiplicity of foreign Embassiess by Congs. The disqualification 
he regarded as a cornerstone in the fabric]. 

Col. Hamilton. There are inconveniences on both sides. We must take man 
as we find him, and if we expect him to serve the public must interest his 
passions in doing so. A reliance on pure patriotism had been the sourse of 
many of our errors. He thought the remark of Mr. Ghorum a just one. It 
was impossible to say what wd. be effect in G. B. of such a reform as had been 
urged. It was known that [one] of the ablest politicians (Mr. Hume had pro- 
nounced all that influence on the side of the crown, which went under the name 
of corruption, an essential part of the weight which maintained the equilibrium 
of the Constitution. 

1362 id. at 492. On the question: 

N—H—ay—Mas—ay—Ct. no. N—J. no. Pa. ay. Md. no. Va. ay. N—C. ay. 
S. C. no. Geo.—divided. [Ayes—5; noes—4; divided—1.] 
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tution’*? under consideration, was not penal in character, to be in- 
voked to punish venality, necessitating proof, etc. But, it was adopted 
as a rule of policy, regardless of the presence or likelihood of cor- 
ruption in specific instances, and, in application, to be applied as a 
rule of law to all cases alike, in order to preclude the remotest 
possibility of corruption from such a source. 

From a philological point of view, the word emolument connotes 
profit from office, employment, or labor; compensation; fees or 
salary.1** Other meanings indicate advantage obtained through the 
holding of an office ;'*® pecuniary advantage, profit or gain arising 
from the possession of an office.’*® Justice Blackburn, in the case 
of The Queen v. Postmaster General,’* stated in the opinion of the 
court: “and I think the ‘emolument’ means all by which he has 
benefited.”” In the case of Reals v. Smith,’** it was stated: “emolu- 
ment is the profit arising from office or employment; that which is 
received as compensation for services, or which is annexed to the 
possession of office, as salary, fees, and perquisites.” In Hoyt v. 
The United States,'** Mr. Justice Nelson, in delivering the opinion 
of the Court, stated by way of obiter dicta: “they are also dis- 
tinguishable from the term ‘emoluments,’ that being more compre- 
hensive, and embracing every species of compensation or pecuniary 
profit derived from a discharge of the duties of the office.” 


The query is whether any Justice of the Supreme Court had an 
additional emolument in connection with his office after the passage 
of the New Retirement Act?'** This act, in substance, prevented 
the diminution of salary of any retired Justice of the United States 
Supreme Court; while, before the passage of the act, since a Justice 
had only the right of resignation, his salary continuing after resig- 
nation was not protested by Art. 3, $ 1 '*° of the Constitution, which 








137 Art. 1, § 6, cl. 2 of the Constitution of the U. S. No Senator or Rep- 
resentative shall, during the Time for which he was elected, be appointed to 
any civil Office under the Authority of the United States, which shall have been 
created, or the Emoluments whereof shall have been increased during such 
time; and no Person holding any Office under the United States, shall be a 
Member of either House during his Continuance in Office. 

138 WeBsSTER, NEW INTERNATIONAL DICTIONARY, 2d ed. (1934). 

139 ENGLISH, DICTIONARY OF WorDS AND PHRASES USED IN ANCIENT AND 
Mopern Law (1899). 

140 SHUMAKER, CycLopepic Law Dictionary, 2d ed. (1922). 

1417. Q. B. D. 658, 665 (1876). 

1428 Wyo. 159, 56 Pac. 690, 692 (1899). 

143 10 How. 109, 135, 13 L. ed. 348, 359 (U. S. 1850). 

144 50 Strat. 24 (1937), 28 U. S. C. Supp. 375a (1937). 

145 The judicial Power of the United States, shall be vested in one supreme 
Court, and in such inferior Courts as the Congress may from time to time 
ordain and establish. The Judges, both of the supreme and inferior Courts 
shall hold their Offices during good Behavior, and shall, at stated Times, receive 
for their Services, a Compensation, which shall not be diminished during their 
continuance in Office. ; 
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provided that compensation shall not be diminished during his 
continuance in office. The case of the late Mr. Justice Holmes’ 
reduction in salary after resignation is a notable example of the 
nonapplicability of the clause referred to. Hence, we arrive at the 
crucial point, to wit: Is the right of nondiminution of salary an 
emolument within the meaning of the Constitution? 

The Supreme Court definition referred to above, construed in 
connection with the definitions cited, substantiates the belief that the 
term “emoluments” is the consideration, or the quid pro quo for 
services rendered. If this be the proper construction, then can it 
not be said, that the consideration for the office of a Supreme Court 
Justice was greater on March 1, 1937, than on February 28, 1937? 
And, if this conclusion be accepted, does it not follow that all mem- 
bers of Congress elected and holding office during the period in 
which the New Retirement Act was passed, are therefore barred 
from accepting appointments to the Supreme Court of the United 


States until after the running of the term of their Congressional 
office ? 


If, on the other hand, a more restricted definition of the term 
is to be accepted, it might be decided that, while the position of a 
Supreme Court Justice is in a sense improved by the Retirement 
Act, there has been no increase in the emoluments of the office. 
This argument might take the position that the term contemplates 
at least some affirmative advantage or privilege, if not actual pecuniary 
compensation. The advantage secured under the Act is negative 
in that nothing more is provided for than the incumbent was entitled 
to previously, but merely the technical position is changed so that the 
contingency of some future reduction of an existing emolument is 
obviated. It might also be contended that the framers contemplated 
a liberal interpretation of the section in view of the closeness of the 
vote adopting it. This might be taken to justify an implied limitation 
on the section itself, i.e., the section is to be invoked only in the case of 
a substantial increase in the emoluments of an office. The removal of 
the possibility of reduction of retirement pay is twice removed from 
the immediate advantage of the appointee. To result in a realization 
of advantage it must be preceded by retirement of the Justice and a 
contemplated Legislative reduction of the compensation provided 
for upon that contingency. In this sense, the added technical ad- 
vantage may be treated as too remote and insubstantial to constitute 
an increased emolument in this Constitutional sense. 


A combination of the theory of the majority of the framers and 
a realistic view of the economic importance of the additional security 
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afforded by the Retirement Act would probably favor the first con- 
clusion stated above. 


Vacancy. As an objection to the appointment of Mr. Justice 
Black, Senator Borah urged on the floor of Congress'*® that no 
vacancy existed under the present state of the law to which a person 
could be appointed as a member of the Supreme Court, in spite of 
the retirement of Mr. Justice Van Devanter, arguing that a vacancy 
may be created only by death, resignation or impeachment of a 
Justice. To the extent that retirement does not create a vacancy 
as to the office from which a Justice retires, this argument is sup- 
ported by the case of Booth vy. United States.\** The theory is that 
for the carrying out of the functions which may be performed by a 
retired Justice, continued occupancy of office is necessary. 

Conceding this theory to be true, the opposition to Senator Borah 
differed from him only to the extent of thinking that the authority 
given the, President under the present Act to appoint a “successor”’ 
impliedly increases the membership of the Court. Senator Borah 
contended that the statute’*® constituting a court to consist of one 
Chief Justice and eight Associate Justices prevents such interpre- 
tation. Senator Logan pointed out that taking Senator Borah’s 
position as being correct, the Retirement Act had authorized the 
Supreme Court to dissolve itself since six members are now eligible 
for retirement, and the statute’*® requires six members to constitute 
a quorum. 


It appears that in fact Congress intended that on the retirement 
of a Justice another should take his place and that such “successor” 
should hold office permanently'®’ and in the same manner as other 
members of the Court. Senator Borah states'®' that his position, 
urged in committee, was given scant attention. In view of the 
obvious intention of the majority of Congress it is doubtful that the 
Court would give serious weight to the contrary view if it were 
properly called upon to do so. 


New Office. A third objection to the appointment of Mr. Justice 
Black might be raised on the contention that the New Retirement 
Act created a new justiceship in the Supreme Court of the United 
States. That a new justiceship has been created is the general opinion 





146 81 Cong. Rec. 10452 (1937). 

147 291 U. S. 339, 54 Sup. Ct. 379, 78 L. ed. 836 (1934). 
148 16 Stat. 44 (1869), 28 U. S.C. § 321 (1934). 

149 [bid. 

15081 Cong. Rec. 10452ff (1937). 

151 Supra note 146. 
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of the Congress which passed the Act.’** It is evident, therefore, 
that if Mr. Black has been appointed to the office thus newly created, 
under the express terms of the Constitution’®* he is ineligible to the 
position. On the other hand, it is just as possible to assume that the 
new office, if any, is now held by Mr. Justice Van Devanter, and 
that Mr. Justice Black has been appointed to the office formerly held 
by Mr. Justice Van Devanter. Under this construction, the Consti- 
tutional provision forbidding the appointment of a member of Con- 
gress to an office which has been created by Congress while he was 
a member of that body, is of no importance, and the appointment of 
Mr. Justice Black as an associate Justice of the Supreme Court is 
not unconstitutional in this respect. Both of these views are plaus- 
ible. It is impossible to predict which one the Supreme Court would 
choose upon, were the question of Mr. Justice Black’s right to 
hold office properly presented to the Court, assuming for the mo- 
ment that the Court would exercise jurisdiction over the matter. 


Tentative Conclusions 


The sources of power which have been discussed, power to 
consider on the merits alleged technical constitutional disqualifi- 
cation of a Supreme Court Justice once he has been seated, as 
distinguished from power to consider personal disqualifications as to 
character or training or misbehavior, appear to exhaust the possi- 
bilities under the federal form of government. The Supreme Court 
itself, the Congress, the Chief Executive, and the lower federal courts 
have all been considered. It has been impossible to reach definite 
and certain conclusions because of the lack of any directly authori- 
ative precedent. It has been possible to point out only the probable 
courses which might be followed in dealing with a question of this 
nature. On the other hand, the above survey of this field in the law 
discloses analogies which appear to be sufficiently weighty to support 
the following predictions: 

1. If the principle question should be approached by the courts 
in the light of the “political question” standard as expressed by the 
“possible consequences” interpretation, it is submitted that the courts 
would refuse to accept jurisdiction of the matter. 


2. If the principle question should be approached by the courts 
in the light of the “political question” standard as expressed by the 
doctrine of separation of powers, it is submitted that the courts would 


152 See 2nd par. under Vacancy in text, supra, and note 150 supra. 
153 Supra note 137. 
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be forced to hold that the Senate had already passed on this question 
and that its decision was not reviewable by the courts. 


3. If the principal question should be approached by the courts 
only in the light of the doctrine of Marbury v. Madison, it is sub- 
mitted that the courts would declare that they had jurisdiction of 
the matter and would hold such an appointment void. 


4. If the principal question should be approached by the courts in 
the light of the implied intent of the framers of the Constitution, 
it is submitted that the courts would be forced to decline jurisdiction 
of the matter. 


5. If the principal question should be approached by the Supreme 
Court in the light of the theory of inherent power, it is submitted 
that the Supreme Court would accept jurisdiction of the matter. 


6. If the principal question should be approached by the Congress 
or the Chief Executive, it is submitted that it would be outside the 
range of their powers and that any attempted action on their part 
would be held unconstitutional by the courts. 


7. If the principal question should be approached by the inferior 
federal courts, it is submitted that, when properly invoked, a district 
court quo warranto proceeding, a Court of Claims suit for salary, 
and even possibly a district court scire facias proceeding would be 
appropriate methods to exercise jurisdiction in this matter. There is 
a possibility that inferior federal courts might issue an injunction 
to restrain the claimant to the office from assuming the duties of 
the office, especially if the office is held to be non-existent. 


8. To entitle a person to raise the question as to eligibility to office 
or to obtain the jurisdiction of a competent tribunal, he must satisfy 
the requirements of interest as laid down in the Supreme Court of 
the United States in Massachusetts v. Mellon, or, the even stricter 
limitations on the interest required for bringing the action of quo 
warranto as given by the Supreme Court in Newman v. Frizzell. 


Ernest E. CLutow, Jr. 
LesTER M. PoNDER 
Harry C. NAIL 
GARFIELD O. ANDERSON, 
Joun W. ILirF 

Ev1yjaH B. WHITE, JR. 
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APPENDIX “A” 
“SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1937 
Ex Parte Aisert Lévirt, 
Petitioner, 


“PETITION FOR AN ORDER TO SHOW CAUSE 


“Comes now the above named Albert Lévitt, Petitioner, and presents this 
petition that the Supreme Court order Hugo L. Black to show affirmative 
cause why he should be permitted to serve as an Associate Justice of the 
Supreme Court of the United States, under the appointment which he now 
holds, and in support thereof respectfully shows: 

“1, That the said Albert Lévitt is a Member of the Bar of the Supreme 
Court of the United States, is an humble officer of said Court, and as such 
is under a duty, and has the right, to present to this Honorable Court any 
information or knowledge which he may have, that any person has engaged in, 
or is about to engage in, any unlawful activity which will interfere with or 
prevent the proper and lawful administration of justice in the Supreme Court 
of the United States. 

“2. That the said Albert Lévitt is a practicing attorney at law with the 
right to plead causes before the Supreme Court of the United States and, as 
such, has the right to ask that only those persons who have been lawfully 
appointed as Chief Justice of the United States or as Associate Justices of the 
United States Supreme Court should be permitted to sit as judges in causes 
and controversies which come before the Supreme Court of the United States 
for trial and judgment.” 

(The provisions of Article 1, section 6, clause 2 of the Constitution of the 
United States, of section 215 of the Judicial Code (28 U. S. C. 321), of the 
New Retirement Act of March 1, 1937, and of section 260 of the Judicial Code 
(28 U. S. C. 375) were then set forth.) 


»* * * 


“7. That, the said Act of March 1, 1937, did increase the emoluments of 
the Justices of the Supreme Court of the United States, including the emolu- 
ments of every Associate Justice of the Supreme Court of the United States. 

“8. That on March 1, 1937, Hugo L. Black was a Senator within the meaning 
of the Constitution, Article 1, Section 6, Clause 2, and so was ineligible to 
be appointed to any civil office under the authority of the United States the 
emoluments of which had been increased by the above mentioned Act of March 
1, 1937, as the term for which Hugo L. Black had been elected Senator did not 
expire until January 1, 1939. 

“9. That, on the 2nd day of June, 1937, Willis Van Devanter then an Asso- 
ciate Justice of the Supreme Court of the United States did retire from regular 
active service on the bench of the Supreme Court of the United States in 
accordance with the provisions of the Act of March 1, 1937, above set out. 

“10. That, the retirement of Associate Justice Willis Van Devanter did not 
annul or vacate his commission as an Associate Justice of the Supreme Court 
of the United States. 

“11. That, the above mentioned Willis Van Devanter still is an Associate 
Justice of the Supreme Court of the United States within the meaning of 
Section 215 of the Judicial Code of the United States (U. S. C. Title 28, 
Sec. 321). 

“12. That, the Supreme Court of the United States lawfully still consists of 
only one Chief Justice and eight Associate Justices, including Associate Justice 
Willis Van Devanter. 

“13. That, there is not now, and there has not been since the retirement of 
the said Willis Van Devanter, any vacancy upon the bench of the Supreme 
Court of the United States. 

“14. That, on or about the 16th day of August, 1937, the President of the 
United States did purport to appoint the said Hugo L. Black, * * * to be an 
Associate Justice of the Supreme Court of the United States, and * * * the 
Senate of the United States Congress did purport to confirm the above pur- 
ported appointment * * *. 
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“15. That the above mentioned purported appointment and purported con- 
firmation of Hugo L. Black to be an Associate Justice of the Supreme Court 
of the United States were and are unlawful, null and void, because the said 
Hugo L. Black was ineligible to be appointed as an Associate Justice of the 
Supreme Court of the United States by reason of the prohibition found in the 
Constitution of the United States, Article 1, Section 6, Clause 2, and, further, 
because there was no vacancy then existing upon the bench of the Supreme 
Court of the United States which the President of the United States could 
lawfully fill with the advice and consent of the United States Senate; and, 
further, because the Senate of the United States had no authority to confirm 
the purported appointment of Hugo L. Black to be an Associate Justice of 
the Supreme Court of the United States for the reason that the said Hugo L. 
Black was ineligible to be so appointed and confirmed.” 

“17. That the said Hugo L. Black cannot lawfully serve as an Associate 
Justice of the Supreme Court of the United States. 

“18. That the said Hugo L. Black cannot lawfully be installed as an 
Associate Justice of the Supreme Court of the United States. 

“19. That the installation of Hugo L. Black as an Associate Justice of the 
Supreme Court of the United States and his purporting to serve as an Associate 
Justice of the Supreme Court of the United States will interfere with and 
prevent the due, proper and lawful administration of justice in the Supreme 
Court of the United States. 

“Therefore, and by reason of all the foregoing facts, your petitioner re- 
spectfully prays that this Honorable Court issue an order that the said Hugo 
L. Black affirmatively show cause why he should be permitted to serve as an 
Associate Justice of the Supreme Court of the United States under the pur- 
ported appointment which he now holds; and your petitioner further prays for 
such other relief and assistance as may be provided by the Constitution and 
the laws of the United States, under the facts herein stated. 


Respectfully submitted, 
ALBERT LEviTt, 
Pro, se.” 
APPENDIX “B” 
“SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1937 


“FRANK J. RYAN anno RYAN FLORIDA CORPORATION, 
Petitioners, 
vS. 

M. U. NEWFIELD, InpivinuALLy aNp As EmpLoyE or AGENT OF THE SE- 
CURITIES AND EXCHANGE COMMISSION, AN AGENCY OF THE UNITED STATES 
CREATED UNbER Purportep Act oF CONGRESS. 

“FLORIDA TEX OIL COMPANY, a Corporation OrcANIzED UNDER THE 
LAws oF DELAWARE AND HaAvinc Its PRINCIPAL PLACE oF BUSINESS IN 
St. Pererspurc, PINELLAS County, Fiorina, anp LEWIS SACKER anp 
FE. A. ALDRIDGE, InpivipuaLiy, AND As PartTNERS DoInG BUSINESS 
UNDER THE Firm NAME OF INCOME ROYALTIES COMPANY. 

Petitioners, 
US. 

ROBERT L. BALLENTINE, Inpivinvatiy ANp aS EMPLOYEE oR AGENT OF 
THE SECURITIES AND EXCHANGE COMMISSION, AN AGENCY OF THE UNITED 
StaTES CREATED UNDER PurRporRTED Act oF CONGRESS. 


“ON PETITION FOR WRITS OF CERTIORARI TO THE UNITED STATES CIRCUIT COURT 
OF APPEALS FOR THE FIFTH CIRCUIT. 


“PETITION FOR REHEARING OF ORDER DENYING PETI- 
TION FOR WRITS OF CERTIORARI 


“Come now petitioners in, the foregoing numbered and stated causes, by their 
attorneys of record undersigned, and jointly and severally pray leave of this 
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Honorable Court to file the following petition for rehearing of the order or 
orders entered by this Honorable Court on October 18, 1937, wherein the 
petition for writs of certiorari in these causes was denied. This petition for 
rehearing urges and assigns to the court, in support thereof, the following 


grounds and reasons: 
*-_ * * 


“Because the petition for writs of certirorari in these cases was considered 
by this Honorable Court and order handed down denying said petition on 
October 18, 1937. That Honorable Hugo L. Black participated as an Associate 
Justice of this Court in the consideration of said petition and in the determina- 
tion thereof, and sat with this Court at the time said order was handed down 
on said date. That the determination of the petition and the order denying 
same is invalid, ineffectual, null and void in that the court was illegally and 
unconstitutionally constituted for the reason that said Honorable Hugo L. 
Black was not and is not eligible under the Constitution of the United States 
to be an Associate Justice of this Court or to sit in judgment and to participate 
as such Justice in the determination of the petition for writs of certiorari in 
these cases, in the manner and under the circumstances under which his ap- 
pointment and confirmation as such Associate Justice was made. That the 
facts under which said Honorable Hugo L. Black presumed to sit as Associate 
Justice and under which petitioners respectfully aver he is ineligible to per- 
form the duties thereof are as follows: 

“(a) Said Honorable Hugo L. Black (who will be hereinafter respectfully 
referred to as Justice Black, but without waiving the challenge to his eligibility 
herein made) was appointed by the President of the United States to be an 
Associate Justice of this Court on August 12, 1937. (See Congressional Record, 
Vol. 81, No. 156, pages 11213, 11250, and 11251.) 

“(b) That said Justice Black was confirmed by the Senate of the United 
States on August 17, 1937. (See Congressional Record, Vol. 81, No. 160, pages 
11656 and 11657.)” 

“(c) That pursuant thereto said Justice Black presumed to take the oath 
of Office prescribed for an Associate Justice of this Court by the Constitution 
of the United States and did thereafter sit with the other members of this 
Court in judgment upon the petitions pending in these causes and in the deter- 
mination thereof. 

“(d) That the appointment of said Justice Black aforesaid was made by 
the President to fill the supposed vacancy in the office of Associate Justice 
created upon this Court due to the retirement on May 18, 1937, of Associate 
Justice Willis Van Devanter and the acceptance of such retirement on said 
1 Mg the President. (See Congressional Record, Vol. 81, No. 148, page 
10455.) 

“(e) That said retirement of Associate Justice Van Devanter was pursuant 

the provisions of the Act of March 1, 1937, c 21, 50 Stat. 24, same being 
Title 28, Section 375a U. S. Code (hereinafter referred to as the Retirement 
Act), which Act is as follows, to wit:” 

(The provisions of said Act and of Section 260 of the Judicial Code were 
then set forth.) 

* * * 


“(g) That said Associate Justice Van Devanter has at all times since May 
18, 1937, remained in the status of an Associate Justice of this Court who has 
retired under the provisions of said Retirement Act and is at this time occupy- 
ing such status. 

“(h) That no other or further vacancy existed as Associate Justice of the 
Supreme Court of the United States on March 1, 1937, or since said date 
either by resignation, death, impeachment, incapacity, or otherwise, other than 
the supposed vacancy created by the retirement of Associate Justice Willis Van 
Devanter as aforesaid.” 

(The provisions of Section 215 of the Judicial Code (U. S. C. Title 28, 
Sec. 321) and of Article 1, Section 6, Clause 2, of the Constitution were then 


set forth.) 
kik ok 


“(k) That at the time said Retirement Act of March 1, 1937 was introduced, 
considered and passed by the Congress of the United States and at the time 
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of Justice Van Devanter’s retirement as aforesaid and at the time of his own 
appointment and confirmation as Associate Justice of this Court as aforesaid, 
and at all times intervening therebetween, said Justice Black was a duly 
elected, qualified, acting and serving United States Senator from the State of 
Alabama within the meaning of Article I, Section 6, clause 2 of the Federal 
Constitution, and that in fact Justice Black as such Senator voted for the bill. 
(See Congressional Record, Vol. 81, No. 40, pages 2043, and 2049 to 2055 
inclusive; Congressional Record, Vol. 81, No. 160, pages 11656 and 11657.) 

“(1) That in law and in fact there does not now exist, nor has there 
existed since the retirement of Associate Justice Van Devanter, any vacancy 
in the office of Associate Justice of this Court. 

“(m) That upon his retirement as aforesaid the said associate Justice Van 
Devanter did not cease to be an Associate Justice of this Court nor has he re- 
linquished his title or commission as such Justice, either by death, resignation, 
impeachment, or otherwise, but on the contrary said Justice Van Devanter has 
at all times since said date remained as such Associate Justice and has retained 
his title and commission as such, though retired from active service under the 
provisions of the Retirement Act.” 

x* * * 


“(o) That because of the provisions of said Article I, Section 6, Clause 2 of 
the Constitution aforesaid, the said Justice Black was ineligible to be appointed 
or confirmed as Associate Justice aforesaid, or to take the oath of office thereof, 
or to perform any of the duties of an Associate Justice for the reason that the 
emoluments of said office as Associate Justice were increased by said Ketirement 
Act. 

“(p) That if it be considered that said Retirement Act created a new office 
of Associate Justice of this Court, to become effective upon the retirement of a 
Justice under the provisions thereof, such as the retirement of Justice Van De- 
vanter aforesaid, then Justice Black was and is likewise ineligible to be ap- 
pointed or confirmed as Associate Justice aforesaid, or to take the oath of office 
thereof, or to perform any of the duties of an Associate Justice, for the reason 
that he was a Senator at the time such office was created. 

“(q) That such participation by Justice Black in the hearing and determina- 
tion of the petition in these causes rendered void the decision and order thereon 
and warrants the same to be opened up and set aside by the duly qualified and 
eligible Chief Justice and Associate Justices of this Court, sitting as the Su- 
preme Court of the United States, in the absence of Justice Black. (Supreme 
Court Rule 5; Reg. v. Suffolk Justices, 18 Q. B. 416, 83 E. C. L. 416, 118 
Reprint 156; Reg. v. Hertfordshire, 6 Q. B. 753, 51 E. C. L. 753, 115 Reprint 
284; Reg. v. Chapman, 1 Ont. 582; Booth v. U. S., 291 U. S. 339.) 

“Wherefore petitioners herein respectfully aver that they have been directly 
injured in these causes and their legal and constitutional rights have been 
adversely and wrongfully affected by such participation of Justice Black, and 
because thereof these petitioners have such standing in this Court and such 
legal and constitutional rights in causes duly pending herein as to be enabled to 
properly raise the question of Justice Black’s eligibility as aforesaid and to 
duly challenge the validity of the order denying the petition herein and to 
procure a reconsideration, rehearing and redetermination of said petition by the 
duly constituted Supreme Court of the United States.” 

* * * 


“Wherefore petitioners by counsel respectfully pray leave of this Honorable 
Court to file this petition for rehearing and pray the Court to reconsider its 
order denying the petition for writs of certiorari and, upon reconsideration in 
the absence of Mr. Justice Black, to grant said petition and assign the causes 
for argument and determination on the merits. 

W. K. ZEwapskI, 
Wo. C. PIERCE, 
of Tampa, Florida, 


Attorneys for Petitioners.” 





The George Washington LawReview 


Published quarterly, November, January, March and May, by The George Washington 
University. Edited by the Faculty and Students of the Law School. 


Subscription Price, $2.50 per year ; 75 cents per number 


Foreign Subscriptions, $3.00 per year 


FACULTY EDITOR IN CHIEF 
Joun A. McIntire 


FACULTY BOARD OF ASSOCIATE EDITORS 


Dean Wiiiram C. Van VLECK J. Forrester Davison 
CuHaries S. CoLiier Cuarence A. MILLER 
S. CHESTERFIELD OPPENHEIM Cuester C. Warp 


BOARD OF DEPARTMENTAL ADVISORY EDITORS 


Ciypve B. ArtcHison, Interstate Commerce 
CHARLES WarrEN, Constitutional Legal History 
James OLiverR Murpock, International Law 
Loyp H. Surron, Patent Law 

Louis G. CaLpwELL, Radio and Communications 
Cuartes D. Hamet, Taxation 


BOARD OF STUDENT EDITORS 


GarFiELD O. ANDERSON, Student Editor-in-Chief 
Water E. Wyss, Student Managing Editor 
Ricuarp R. Brarnarp, Patent Editor 

Rosert B. Hankins, Editorial Notes Editor 
Ropert §S. Tarnay, Recent Case Editor 
Epwarp J. Dwyer, Ops. Att’y General Editor 
Ernest E. Cuiunow, Jr., Book Review Editor 


ARCHER, JAMES IuirF, Joun W. Ramsey, Ratpu E. 
Buum, Irwin E. Jounson, HitpEMAR RicHMonpD, ALFRED C. 
Bowes, TuHeopore L,. LANEY, WALTER H. Rue, WALTER E. 
Conton, Cuar_es F., Jr. Lipscoms, ANDREW A. Smart, Hersert F. 
Cross, Laura E. Musser, Mitton S. Wuirte, Exviyau B., Jr. 
DIERBERGER, WESLEY Natit, Harry C. Wiixinson, Guien A. 
FairBANKS, Puitip M. Pierson, W. THEODORE Wise, Georce W. 
Gorvon, Rospert E. Ponper, Lester M. Wiser, Ratpexu L,. 
Hitt, Eart W. PoweELi_, WALTER R. YaEcER, Erwin A. 


Business MANAGEMENT By OFFICE OF UNIVERSITY 
Pusiications—Henry Wma. Herzoc, Graduate Manager 


Subscribers who wish to discontinue their subscriptions at the end of the subscription 
period should notify the office of University publications; otherwise it will be assumed that 
a continuation of the subscription is desired. 


92 





EDITORIAL NOTES 


Bona FipE OPERATION OF Motor CARRIERS UNDER THE 
GRANDFATHER CLAUSES 


I. Introduction 


Even before 1920 it was recognized that the business of carrying 
freight and passengers by motor vehicles, although then in its in- 
fancy, was of such a nature that some degree of governmental 
regulation was required.'. To engage in the business necessitated 
but a comparatively small outlay of initial capital and a minimum 
of operating expense. As a result, the number of motor truckers 
and bus operators grew by leaps and bounds. Two great evils soon 
became apparent: (1) from the competitive standpoint, the great 
number of individuals engaged brought about a condition of cut- 
throat competition between the operators as well as with the rail- 
roads. (2) Road systems, already inadequate, were severely con- 
gested and damaged as a result of the great number and size of 
the trucks and busses employed. To remedy this situation state 
after state enacted motor carrier legislation until today nearly all 
have such statutes. 

A considerable amount of the motor carrier business however, 
consisted of interstate operations. As to these, the United States Su- 
preme Court ruled that the states were powerless to regulate com- 
petitive practises among the carriers,’ the first evil mentioned above. 
Moreover, because of the general diversity of requirement and diffi- 
culty of enforcement within the field of permissable state regulation 
of such carriers,’® state authority was found to be inadequate to cope 


1 See, for example, the early Washington statute, Statutes of 1917, ch. 213, 


2 While the federal government has supreme power over interstate commerce, 
yet until it sees fit to exercise that power by legislation, the states may enact 
laws indirectly affecting such commerce. Munn v. Illinois, 94 U. S. 135, 24 L. 
ed. 76 (1877); Peik v. Chicago & Northwestern Ry. Co., 94 U. S. 178, 24 L. ed. 
tise Sproles v. Binford, 286 U. S. 374, 52 Sup. Ct. 581, 76 L. ed. 1167 
(1932). 

Even in the absence of federal statute, however, a state law denying inter- 
state carriers the use of the highways, for the purpose of regulating competi- 
tion, was held unconstitutional as imposing a direct burden on interstate com- 
merce. Buck v. Kuykendall, 267 U. S. 307, 45 Sup. Ct. 326, 69 L. ed. 623 
(1925). As a consequence the states found themselves powerless to regulate 
competition. 

8 Although they might not regulate interstate carriers in order to regulate 
competition between carriers, the states might constitutionally regulate them 
to ey highway congestion, Bradley v. Public Utilities Commission, 289 
U. S. 53 Sup. Ct. 577, 77 L. ed. 1053 (1933), and to establish safety 
pe Sproles v. Binford, supra note 2. See note (1933) 2 Gro. Wasu. 
L. R. 284. 

7 93 
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with the second serious evil as well.‘ Even most state autorities 
realized that the only remedy was by Act of Congress, and, after 
several years of agitation, largely by the railroads, the federal Motor 
Carrier Act was passed in 1935.° 

Prior state enactments, many of which are strikingly similar, 
served as guides to Congress. Under the typical state act motor 
carriers are classified in three types: (1) the common carrier, (2) 
the contract carrier, and (3) the private carrier. Congress followed 
suit. Since only one of these terms is adopted from the common law, 
it is necesary to have some special knowledge of their significance 
before the Motor Carrier Act, and especially the “grandfather” clauses, 
can be understood. A brief preliminary survey, emphasizing recent 
Interstate Commerce Commission problems in administering the act, 
seems appropriate. 


Statutory Classification of Carriers 

A common carrier at common law is one who holds himself out to 
the public as exercising the employment of transporting goods or 
passengers for a compensation.® The Motor Carrier Act, while fol- 
lowing this definition, amplifies it somewhat, and defines a common 
carrier as one who “undertakes, whether directly or by a lease or 
any other arrangement, to transport passengers or property, or any 
class or classes of property, for the general public . . . for coin- 
pensation, whether over regular or irregular routes.” * The operative 
fact of “holding out” may usually be found in advertisements and 
solicitation, but the failure either to advertise or solicit will not pre- 
vent a person from being a common carrier if the public understands 
that he will haul for anyone.* It is well recognized, both at common 


law and by the statute, that a common carrier may restrict his hold- 


ing out to particular commodities and particular routes so long as 
he does not unjustifiably restrict it to particular shippers.* Not 





4For a general discussion of the power of states to regulate intra-, as well 
as interstate, commerce, see Fisher, Regulation of Motor Carriers (1934) 2 
Gro. Wasu. L. Rev. 155. A brief for the other side as to the need for federal 
intervention is presented therein. 

549 Stat. 543 (1935), 49 U. S. C. Supp. II $301 (1936). 

6 See Dost, BAILMENTS AND CarriErs (1914) 300, HutcHINson, CARRIERS 
(3d ed. 1906) § 47. 

749 Strat. 544 (1935), 48 U. S. C. Supp. IT § 303 (a) 14 (1936). 

8 Beatty Contract Carrier Application, 1 M. C. C. [Motor Carrier Cases, 
Interstate Commerce Commission] 141 (1936); McAllister Contract Carrier 
Application, 1 M. C. C. 721 (1937). 

Once there is a “holding out,” the declared intention of the carrier that he 
is not a common carrier is of no avail. Whitman Contract Carrier Applica- 
tion, 1 M. C. C. 527 (1937). 

® See Slagle Contract Carrier Application, 2 M. C. C. 127 (1937). 

Similarly, the fact that a carrier refuses carriage unless under an express 
contract does not signify that he is not a common carrier. Beatty Contract 
Carrier Application, 1 M. C. C. 141 (1936). 
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only may he distinguish between particular commodities, but he 
may refuse to carry any commodities if they are unsanitary,’® or 
unless he has inspected them for size and weight." 

The term “contract carrier” was unknown to the common law 
of carriers. As defined by the federal act,’* the contract carrier is 
really a private carrier for hire, transporting goods under “special 
and individual” contracts rather than holding himself out to the 
public like the common carrier. The Commission has recognized 
this, but has taken the view that a “special and individual’’ contract 
is an executory agreement covering a period of time rather than one 
for a single shipment.’* In this respect the Commission seems at 
variance with the common law, where the special contract of the 
private carrier was normally for only a single shipment, and where 
the sole distinction between him and the common carrier was in his 
failure to hold out to the public. The dividing line between the 
common and private carriers can not be adequately distinguished 
by a citation of cases because of the great number of factors in- 
volved." 

A “private carrier” is defined by the federal act as one who is 
neither a common nor a contract carrier and who “transports . 
property of which such person is the owner, lessee, or bailee, when 
such transportation is for the purpose of sale, lease, rent, or bailment, 
or in furtherance of any commercial enterprise.”'* The statutory 
“private carrier” is, therefore, of a much more restricted nature 
than the private carrier at common law. He must have a special 
interest of his own in the goods, other than the mere bailment of 
carriage, the sole interest of the common law private carrier. 





an, Norman Geipe, Inc., Common Carrier Application, 1 M. C. C. 697 
(1937). 

11 J. Norman Geipe, Inc., Common Carrier Application, supra note 10. 

1249 Srat. 544 (1935), 49 U. S. C. Supp. II § 303 (a) (15) (1936): “The 


term ‘contract carrier by motor vehicle’ means any person, not included under 
paragraph (14) of this section [common carrier], who or which, under special 
and individual contracts or agreements, and whether directly or by a lease or 
any other arrangement, transports passengers or property . . . by motor 
vehicle for compensation.” 

18 Ex parte no. M. C.-12, 1 M. C. C. 628 (1937). 

14 See, in general, 9 Am. Jur. 435. 

1549 Srar. 545 (1935), 49 U. S. C. Supp. IT § 303 (a) 17 (1936). 

Broker. The statute makes a fourth classification, that of “motor transpor- 
tation broker.” He is defined as one who contracts “to provide, procure, furnish, 
or arrange for” transportation or who holds himself out in such capacity. He 
is required to secure a license from the Commission upon a showing that his 
services are consistent with the public interest, and has no “grandfather” rights 
to such a license. 

In Acme Fast Freight, Inc., Common Carrier Application, 2 M. C. C. 415 
(1937), the applicant, engaged in the business of consolidating shipments at its 
own freight stations and shipping by carriers who had complete control of their 
own businesses, was held a broker. 
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When a person owns the goods, which he is transporting for the 
purpose of sale, it would seem that he is a “private carrier” within 
the meaning of the statute. It has been held, however, that even 
though a person owns the goods he is so transporting he is a common 
or contract carrier if he is engaged primarily in the transportation of 
property.° This construction, undoubtedly based on policy grounds, 
is designed to prevent evasion of the statute by common and contract 
carriers, who might otherwise escape regulation by buying the 
goods they are transporting. 


II. The “Grandfather” Clauses 


The Motor Carrier Act, following the lead of state statutes, re- 
quires common carriers to secure certificates of public convenience 
and necessity from the Interstate Commerce Commission.’* Con- 
tract carriers are required to secure permits, which are to be issued 
only after a showing that the operation is consistent with the public 
interest and the policy of Congress.’* As to “private carriers,” the 
Commission is empowered only to establish safety regulations.’® 

It was apparent that, if all the existing common and contract 
carriers were required to prove at a hearing that public convenience 
and necessity or the public interest necessitated their future operation, 
great difficulty would be encountered. Not only would the Com- 
mission be faced with a superhuman task, but businesses built up 
by dint of years of labor might be destroyed overnight. To avoid 
such hardship the so-called “grandfather” clauses were inserted, 
confirming to the carriers their businesses as they existed on certain 
dates. The first provides that common carriers in bona fide operation 
on June 1, 1935, and since, should be issued certificates without 
requiring proof of public convenience and necessity.*° By the second, 
contract carriers in bona fide operation on July 1, 1935, are to be 
awarded permits without proof that continued operation is in the 
public interest.*1 These do not mean that no proceedings are neces- 





16In Carpenter Common Carrier Application, 2 M. C. C. 85 (1937), the 
carrier, upon receiving an order for coal from anyone would proceed to certain 
mines, buy coal with his own funds, and resell it upon his return to his cus- 
tomers. He was held to be a common carrier though he was the owner of the 
goods transported. Accord, Monninger Common Carrier Application, 2 M. C. 
C. 501 (1937). 

In Congoleum-Nairn, Inc., Contract Carrier Application, 2 M. C. C. 237 
(1937), the applicant, which was engaged principally in manufacturing floor 
coverings, carried its own products to the railroads or, in some cases, to the 
consignees. It was held a private carrier. 

17 49 Srar. 551 (1935), 49 U. S.C. Supp. II. § 306 (a) (1935). 

1849 Srat. 552 (1935), 49 U. S. C. Supp. IT. §309 (a) (1935). 

1949 Strat. 546 (1935), 49 U. S. C. Supp. II. § 304 (a) (3) (1935). 

2049 Strat. 551 (1935), 49 U. S.C. Supp. II. § 306 (a) (1935). 

2149 Srar. 552 (1935), 49 U. S.C. Supp. II. § 309 (a) (1935). 
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sary. They mean only that when a hearing becomes _neces- 
sary” the applicant carrier need prove only: (1) operation on the 
statutory date and thereafter, and (2) that such operation was in 
a bona fide manner. The two will be considered in turn. 


A. Operation 


Movement of goods and passengers——It was, of course, not the 
intent of Congress that only those carriers engaged in the actual 
physical movement of goods or passengers on the routes claimed 
on the exact statutory date should be entitled to certificates or permits 
under the “grandfather” clauses. Rather, Congress intended to 
include carriers who, in the past as well as on the statutory date, 
had carried on such a physical movement of goods or passengers 
that they might reasonably have served the routes claimed on the 
statutory date though in fact they did not do so.** There must 
have been some such physical transportation, whether prior to, or 
on, the statutory date, to constitute “operation.” Thus, although 
a holding out is sufficient to make one a common carrier, the mere 
act of holding out, mere plans to operate,** bids submitted for 
operation,?®> or agreements to operate, are not operation within the 
meaning of the act. If the carrier relies on shipments carried prior 
to the statutory date, the number of such shipments and the dates 
of carriage are important to show whether there might reasonably 
have been such service on that date.** Similarly, shipments since 
the statutory date must be proved to satisfy the requirement of 
continuous operation thereafter. 

Routes—A showing of actual carriage on and since the statutory 
date does not, ipso facto, set the limits of permissible “operation” 
under the “grandfather” clauses. There are two important limita- 
tions: First, a regular-route operator will be restricted to the route 
previously traversed; and, second, both common and contract car- 
riers are restricted to the kind and amount of commodities previously 
carried. Both of these limitations are discussed in the Slagle case.?" 





22 Tf no protestants oppose the granting of the certificate and if the Commis- 
sion from its own information believes that the applicant was in bona fide opera- 
tion, a hearing is unnecessary. If, however, the Commission feels otherwise or 
protests are filed, a hearing may be ordered. 

23 Cassen & Sons Common Carrier Application, 1 M. C. C. 771 (1937). 

24 Benjamin Franklin Line, Inc.. Common Carrier Application, 1 M. C. C. 
97 (1936); Pan-American Bus Lines Operation, 1 M. C. C. 190 (1936); 
os e Motor Freight System, Inc., Common Carrier Application, 2 M. C. c. 

25 Connor Common Carrier Application, 1 M. aS C. 327 (1936); Bornstein 
Contract Carrier Application, 2 M. C. C. 95 (1937). 

26 Old Colony Coach Lines, Inc., Common Carrier Application, Docket M. C. 
39371 (mimeographed sheets, 1937). 

27 Slagle Contract Carrier Application, 2 M. C. C. 127 (1937). 
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As to the first, it was there decided that in view of the statute,”* a 
regular-route operator should be confined to operation over routes 
he has always traversed, even though no time schedule had been 
maintained and there was no appreciable service to intermediate 
points. With respect to this, the Commission felt itself bound to 
look into the details of “operation.” 


Commodities——The second limitation of “operation,” restricting 
it as to the kind and amount of commodities previously carried, un- 
like the first limitation, can not be derived from any express words 
of the Motor Carrier Act. Rather, the limitation, if imposed, is 
imposed on grounds of policy, to cut down the already over-expanded 
business of motor carriage for hire. 

When the carrier, whether contract or common, refuses to carry 
other than specified commodities,?* such a limitation appears reason- 
able because the carrier has not even made an attempt to operate in a 
wider commodity range. He has, instead, refused to do so. 

When, however, the holding out extends to all or many com- 
modities, but, because of the carrier’s limited capacity, he actually 
hauls only a few, the limitation seems questionable.*° Here the policy 
of restricting an over-expanded business is countered with a con- 
trary policy, that of favoring freedom within the sphere of attempted 


operation. The Commission, however, has said, “To hold that a 
contract carrier is entitled to ‘grandfather’ rights to transport com- 
modities generally necause of a general holding out to carry any 
and all freight . . . when operations were actually restricted to a 
particular commodity, would constitute an improper interpretation of 
the act.” *' But in the Gresham case** it was inconsistently intimated 


28 49 Stat. 551 (1935), 49 U. S. C. Supp. IT § 306 (a) (1936): “if any such 
carrier . . . was in bona fide operation as a common carrier by motor vehicle 
on June 1, 1935, over the route or routes or within the territory for which 
application i is made . . . the Commission shall issue such certificate . . .” 

In Golden Gate Ferry Co. v. Railroad Commission, 204 Cal. 305, 268 Pac. 
355 (1928), a ferry company which had been operating merely a passenger 
ferry. over a certain route contended that such operation gave it rights under the 
state “grandfather” clause, which did not in any way refer to routes, to operate a 
vehicular ferry over a slightly different route. It was held that the variations, 
both as to the type of ferry and the route, were fatal to the asserted “grand- 
father” rights. The case is thus stronger than the Slagle case because of the 
specific reference in the federal act to routes. 


29 Slagle Contract Carrier Application, 2 M. C. C. 127 (1937). 

30Tt should be kept in mind that contract, as well as common, carriers may 
hold out to transport all types of commodities. The distinction between the 
two is that only the latter holds out to accommodate all shippers. 
aan Lakes Cartage Co. Contract Carrier Application, 2 M. C. C. 119 


036 of Sam Gresham, Docket No. 30423 (mimeographed sheets, 
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that “such construction of the ‘grandfather’ clause is too narrow.” ** 
It is to be hoped that, some time in the near future, the Commission 
will clearly face the question and definitely adopt a single view. 
Sound policy, it seems, favors both, but probably the carrier should 
here be given the benefit of the doubt because of the other severe 
restrictions imposed by the Act to prevent over-expansion. 

“Operation” has also been limited to the amount of a particular 
commodity, as when the carrier refuses to transport less than truck- 
load lots.** Such a restriction seems proper, however, because the 
carrier had thus limited his “holding out.” *° 

Interruptions of Operation—The federal act expressly excuses 
carriers for interruptions of operation which result from factors 
beyond their control.** A suspension of service because of the 
carrier’s financial difficulties,** bankruptcy,** or sale of his equip- 
ment,®® is such as to be within his control and defeat his claim under 
the “grandfather” clause. On the other hand, washouts,*® or unsafe 
highway conditions,** causing suspension of service, are factors be- 
yond his control which excuse him. A suspension of operation re- 
sulting from a misapprehension of the law has even been held 
excusable.** 

When an operator sells his equipment to another person, normally 
the “operation” of the vendor ceases and the vendee becomes the 


person entitled to claim under the “grandfather” clause, through 


38 The act expressly excludes from its regulations motor vehicles used ex- 
clusively in carrying a certain few commodities, “livestock, fish (including shell 
fish), or agricultural commodities (not including manufactured products there- 
of).” 49 Strat. 545 (1935), 49 U. S. C. Supp. IT § 303 (b) (1936). 

34 Slagle Contract Carrier Application, 2 M. C. C. 127 (1937); Dunbar 
Contract Carrier Application, 2 M. C. C. 577 (1937). 

35 Limitation of number of vehicles. There is state authority to the effect 
that the right to operate granted by a “grandfather” clause is limited to the 
number of vehicles previously operated. J. E. Sheets Taxicab Co. v. Common- 
wealth, 140 Va. 325, 125 S. E. 431 (1924). 

The federal act, however, expressly provides for this contingency that “no 
terms, conditions, or limitations shall restrict the right of the carrier to add 
to his or its equipment or facilities . . . as the development of the business . . 
shall require.” 49 Stat. 552, 553 (1935), 49 U. S. C. Supp. II. §§ 308 (a), 
309 (b) (1936). 

36 Even in the absence of such express statutory provision it has been held 
that an interruption beyond the control of the carrier will not defeat his 

“grandfather” rights. State ex rel. Gt. Northern Ry. Co. v. Dept. of Public 
Works, 127 Wash. 121, 219 Pac. 878 (1923). 

37 Feigenbaum Contract Carrier Application, 1 M. C. C. 745 (1937). 

38 Tanis Contract Carrier Application, 2 M. C. C. 18 (1937). 

39 Doyle Common Carrier Application, 1 M. C. C. 761 (1937). 

In Tanis Contract Carrier Application, supra note 38, there was a conditional 
sale of the equipment by the applicant. 

40 Cardinal Stage Lines Common Carrier Application, 2 M. C. C. 583 ( ag 
as Motor Transit Co. Common Carrier Application, 2 M. C. C. 7 


42 Howard Contract Carrier Application, 2 M. C. C. 680 (1937). 
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his transferror. The same result would follow if the operator made a 
conditional sale of his equipment. The question in such cases is: 
Who is conducting “operation”? Obviously the answer is that the 
one in control of the business is conducting the operation. It is 
conceivable, then, that even a sale or other transfer of title to 
equipment might not effect an interruption of operation, if the trans- 
ferror retained the requisite control. 


B. Bona Fides of Operation 


In addition to proving operation, as outlined above, a motor car- 
rier, asserting his “grandfather” exemption, must meet the further 
statutory condition that such operation be “bona fide.” ** The term 
obviously was inserted to give the Commission a wider basis for 
refusing certificates than merely that of “no operation.” But the 
phrase is used in so many different situations and has consequently 
come to have so many different connotations that it means little until 
it is applied to a particular issue.** Its significance in this statute 
has been tested in at least two ways. 

In a number of cases the question has arisen whether carriers 
who have been operating in violation of state statute have been in 
bona fide operation in view of such violation. It has been contended 
by the opponents of those claiming under the “grandfather” clause 


that illegal operation can not be bona fide operation, that illegality 
of itself shows bad faith. 

Motor carriers, on the other hand, have urged a number of argu- 
ments to prove the contrary. In the first place, they cite a number 
of state precedents to the effect that there can be “good faith” ** 


43 The definitions of “bona fide” are legion. For example: Its literal trans- 
lation, of course, means “in good faith.” Weber Showcase & Fixture Co. v. 
Waugh, 42 F. (2) 515 (W. D. Wash. 1930). 

The term is equivalent to “honestly,” its correct province being to qualify 
things or actions that have relation to the mind or motive of an individual. 
Stevens v. Union Graded School Dist. No. 2, 136 Okl. 10, 275 Pac. 1056 (1929). 

It signifies a thing done really, with a good faith, without fraud, or deceit, 
or collusion or [breach of] trust.” Ware v. Hylton, 3 Dall. 199 (1796). 

“In good faith” means “honestly, without fraud, collusion, or deceit; really, 
anos) without pretense.” Doctor v. Furch, 91 Wis. 464, 65 N. W. 161 
( ; 

44 In O’Connor v. Gertgens, 85 Minn. 481, 89 N. W. 866 (1902), it was said, 
“We look to the context, and consider the term with reference to its use and 
the connection in which it is found. It may mean without fraud or deception. 
It may mean without notice of another’s rights.” 

A familiar example of divergence of meaning on different issues is to be 
found in the term “bona fide purchaser.” In the law of negotiable instruments 
“bona fide” means without actual notice, while as to cutting off equities of 
purchasers of land it means without the reasonable means of acquiring notice 
as well as without actual notice. 


45 Re Barker Motor Bus Co., P. U. R. 1921 E 836 (Wash. Dept. Pub. Works, 
1921); In re Sound Transit Co., 119 Wash. 684, 206 Pac. 931 (1922). 
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operation and even “lawful” *® operation within a “grandfather” 
clause when the carrier is in fact violating some state law. There 
are two strong cases against their contention,** but these may possibly 
be explained, or distinguished, on policy grounds. Again, it was 
contended that, if Congress meant to make compliance with the 
state laws a condition precedent it would have expressly so provided, 
in view of other parts of the act. A weighty practical argument has 
also been advanced, pointing out that to give such effect to the 
statute would be to render the Commission an agency to adjudicate 
infractions of state law, which would prove a gigantic task and 
would, in effect, make the Commission a criminal court, collaterally. 

These contentions of the carriers, discussed at length in the Slagle 
case,** were favored by the Commission which held that illegal 
operation, if not in wilful violation of law, may be bona fide opera- 
tion.*® In a dictum it indicated that one purpose of the use of “bona 
fide” was to deny “grandfather” exemption (1) to “those who, with 
knowledge of the impending legislation, should make a show of 
commencing operations, . . . for the purpose of thereby securing 
rights to operate having in themselves a money value,” and (2) to 
those who conducted operations “surreptitiously . . . for the purpose 
of preventing state authorities from having the opportunity of en- 
forcing statutory requirements.” °° 

The significance of the term “bona fide” has also been in issue as 
to operation in violation of state statute under the protection of an 
injunction. In such case even though there is a wilful violation of 
the statute if a carrier believes in good faith that he is entitled to 
operate, he may be a bona fide operator.*'! The vital question is: 


46 Re Auto Transportation Co. Application, P. U. R. 1928 B 439 (Wis. Rr. 
Comm., 1927); Re Peoples Motor Coach Co., P. U. R. 1926 A 385 (Ind. Pub. 
Ser. Comm., 1925). 

47In Wilkes-Barre Ry. Corp. v. White Transit Co., P. U. R. 1929 C 101 
Pa. Pub. Ser. Comm., 1928) a foreign corporation which was running busses 
although it had not qualified as required by statute was held not to be “en- 
gaged” in service under the “grandfather” clause. 

In Motor Transit Co. v. Rr. Comm., 189 Cal. 573, 209 Pac. 586 (1922), the 
violation was of a prior state statute requiring a certificate. Such operation was 
held not to be in good faith within a later “grandfather” clause. 

48 Slagle Contract Carrier Application, 2 M. C. C. 127 (1937) (violation of 
state laws requiring a permit). 


4° Accord: Love Contract Carrier Application, 2 M. C. C. 467 (1937) (viola- 
tion of state law requiring authorization by state commission) ; Couch Contract 
Carrier Application, 2 M. C. C. 496 (1937) (violation of state law requiring 
certificate) ; Botts Common Carrier Application, 2 M. C. C. 505 (1937) (viola- 
tion of state law requiring certificate). 

502 M. C. C. 127, at 142. 


51 McDonald Common Carrier Application, Docket No. M C 80415 (mimeo- 
graphed sheets, 1937); Keel Common Carrier Application, Docket No. M C 
15324 (mimeographed sheets, 1937). 
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Were the operations openly conducted without any element of pretense 
or concealment in such a manner as to indicate a real intent to 
conduct a transportation business? 


C. Procedure 


The federal act provided that those who claimed “grandfather” 
exemption must file an application®? within 120 days after the act 
became effective, originally October 1, 1935. The Commission, how- 
ever, was given discretion to postpone the effective date, which 
it did, so that the deadline for filing became February 12, 1936. 

Because of the great number of operators and their general un- 
familiarity with the statute, many failed to file within the statutory 
period. The effect of such failure is to forfeit the opportunity granted 
the carrier to obtain his certificate, in the case of the common carrier, 
without proof of public convenience, or his permit, if a contract 
carrier, without proof of consistency with the public interest.** 


Even though a carrier filed his application on or before the stat- 
utory date he may lose part of his “grandfather” exemption by not 
making his application sufficiently inclusive. He can not amend 
his application to claim routes or territory which he failed to claim 
within the statutory time. Such an amendment would be equivalent 


to a new application filed after the statutory date.™* 


The applicant is required to give notice of his application to com- 
petitors and to the proper commissions in those states in which 
he claimed operation under the “grandfather” clause. These parties 
are privileged to intervene as protestants, opposing the recognition 
of the claimed “grandfather” exemption. If no protests are filed, 
and if the Commission is satisfied from the proofs in the application 
and from its own investigation that the applicant had been in bona 
fide operation for the requisite period, it is customary for the Com- 
mission to issue a certificate or permit without a hearing. If, on 
the other hand, protests are filed or the Commission is not satisfied 


52 Applications, which were required by the act to be in writing and on oath, 
were filed with the Commission on forms printed by the Commission for the 
purpose. These forms contained space for a statement of the type of service 
and the routes or territory served, “ee of state certificates issued to appli- 
cant, proof of registration under the N. R. A. Codes, and other proofs, such 
as bills of lading, freight bills, etc. 


53 Merritt Common Carrier Application, 1 M. C. C. 336 (1936); Butcher 
Contract Carrier oe 1 M. C. C. 485 (1937); Wootton Common 
Carrier Application, 1 M. C. C. 489 (1937): 


54 Heyser’s Nickel Plate Line Common Carrier poston, 1M. C. C. 572 
(1937) ; House Contract Carrier Application, 1 M. C. 725 (1937); Huey 
Common Carrier Application, 2 M. C. C. 62 (1937). Ke see Alboum Contract 
Carrier Application, 1 M. C. C. 545 (1937). 
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as to the applicant’s bona fide operation, a hearing will be ordered.™ 

At the hearing the burden of proof is always upon the applicant 
to establish the requisite bona fide operation.** To sustain this burden 
he may introduce as evidence those parts of his application which are 
admissible under the rather liberal rules of evidence of the Com- 
mission,*’ including, of course, the certified copies of state certificates 
granted him, and proof of his registration, if any, under the N. R. A. 
Codes, which types of evidence are expressly provided for in the 
Act. It is also customary for the applicant to give personal testimony 
as to his operation. Most convincing of all, however, is the production 
of testimony of shippers who have employed the applicant and the 
production of a number of bills of lading and freight bills showing 
actual instances of the prior operation. The protestants may, of 
course, cross-examine and offer rebuttal testimony of their own. 

When the applicant offers only his personal testimony to prove 
a bona fide operation without documentary proof thereof and the 
protestants cross-examine him or offer rebuttal testimony, it would 
seem that whether he had sustained the burden of proof or not would 
depend upon his personal credibility. If the examiner believed him, 
what more evidence should be required? The Commission, however, 
has laid down an arbitrary rule of thumb in this respect: The alle- 
gations in the application or the personal statements of the applicant 
are insufficient to sustain his burden of proof in the absence of docu- 
mentary evidence if the operation has been questioned by the pro- 
testants either by cross-examination or by rebuttal evidence.** This 
appears to be an unwise invasion of the discretion of the examiner 
to determine the credibility of witnesses. All motors carriers should 
not be presumed to be liars. 

The Commission has, however, quite liberally held that proof of 
operation is of itself sufficient to establish a presumption that such 
operation is bona fide, thus shifting the burden of producing evidence 
on the issue of good faith to the protestants.°® The protestants must, 
for instance, produce evidence of wilful or surreptitious violations of 
state laws, rather than it being incumbent upon the operator to 
demonstrate freedom from such violations. 








55 The Act provides that if the claimed operation was in three states or less 
the hearing should be held before a joint board of state representatives, if the 
states should care to send them, and a federal examirer. If more than three 
states are involved a federal regional examiner alone shall conduct the 
hearing. 

56 Bornstein Contract Carrier Application, 2 M. C. C. 95 (1937). 


57 See Smith, Practice and Procedure before the I. C. C., (1937) 5 GEo. 
Wasu. L. R. 404, at 421. 


58 Bornstein Contract Carrier Application, 2 M. C. C. 97 (1937). 
58 Slagle Contract Carrier Application, 2 M. C. C. 127 (1937). 
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When an order is entered by the joint board or the regional ex- 
aminer granting or denying a certificate or permit, the defeated 
party may file exceptions thereto. Moreover, a Board of Review is 
maintained to review all orders to which exceptions are not filed. 
Division 5 of the Commission then reconsiders the orders which 
this Board feels are questionable as well as those to which exceptions 
have been filed. It is possible to appeal to the full Commission by a 
procedure similar to that of writ of certiorari, but the chances of 
the case being ordered up by the full Commission are slim indeed. 
As a last resort a party may, of course, ask a statutory three-judge 
court for an injunction against enforcement of the Commission’s 
order and take a direct appeal therefrom to the Supreme Court. 


Rosert BARROW HANKINS. 


THe Oxtp Ace BENEFIT UNDER THE SociaL SEcuRITY AcT— 
GRANT OR RIGHT? 


Just a short while ago the Supreme Court put the stamp of con- 
stitutionality on the Social Security Act,’ and already a myriad of 
problems has arisen to plague those who would interpret the Act in 


strict accord with the intention of Congress and the limitations im- 
posed by the Court. 

In Steward Machine Co. v. Davis * the court held as constitutional 
a tax under title IX of the Social Security Act, and in Helvering v. 
Davis* they upheld the tax contained in title VIII of the Act. The 
court distinguished the cases from United States v. Butler,’ saying 
that the money collected under the provisions of the tax sections was 
to be paid into the general treasury of the United States and was 
not earmarked for any purpose. Title IX of the Act deals with a 
tax on employers of eight or more, for unemployment compensation. 
Title III of the Act deals with the payment of the unemployment 
compensation to the individuals unemployed. In neither title is there 
any mention of the other. Title VIII deals with the payment of 
taxes, with regard to old age Benefits. Title II deals with the pay- 
ment of such benefits to those entitled to them. In neither title is 
there the slightest mention of the other. And it is the independence 
of these titles which differentiates this Act from that under con- 


149 Stat. 620 (1935), 42 U. S. C. Supp. II, 6301 et seg. (1936). 
2 Steward Machine Co. v. Davis, 57 Sup. Ct. 883, 81 L. ed. 779 (U. S. 1937). 
8 Helvering v. Davis, 57 Sup. Ct. 904, 81 L. ed. 804 (U. S. 1937). 


(1938) States v. Butler, 297 U. S. 1, 56 Sup. Ct. 312, 80 L. ed. 477 
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sideration in the Butler case,* and allows these taxes to be held 
pure excises on the right of employer to do business and to hire 
employees, and an income tax on the salaries of the employees. Such, 
says the court is the basis of the constitutionality of the Act. 

The combined effect of titles III and IX is to set up the machinery 
for the functioning of the unemployment part of the Act. Several 
factors of interest may be observed: The Tax, if it is a federal one, 
is regulated by the Bureau of Internal Revenue. The payments are 
distributed by the states under state set-ups approved by the Social 
Security Board.’ The Board will not give their approval unless 
the provision for an appeal to an impartial tribunal is included. The 
tax may be paid only by the employer.* Compare these with similar 
characteristics of the old age benefit provisions contained in titles 
II and VIII of the Act: The tax is regulated by the Bureau of 
Internal Revenue.’ The payments are distributed by the Social 
Security Board.** | The taxes are paid by the employer for both 
himself and the employee.'* There is no right of appeal provided for 
in the Act, and in the pleadings of counsel for the government it is 
said that there is to be no appeal, and that is used to bolster the 
argument that title VIII is separate and distinct from title Il. Under 
the old age set-up a situation arises where the employee pays a tax, 
yet if he considers himself unjustly treated he has no recourse to the 
courts. The resulting problem is whether the payment under the 
old age provisions of the Act is a mere gratuity or is a right vested 
in the individual paying the tax. The government took great pains 
to call it a gratuity to remove any lingering doubts as to the consti- 
tutionality of the Act, because of the association of titles II and VIII. 
If it is a largesse, then the payment has no relation to the tax paid. 
This is certainly the impression that the government would like to 
convey. But there are several factors which might lead to a con- 
trary conclusion. 

1. There is a budgetary correlation between titles II and VIII. 
There is an Old Age Reserve Account to be appropriated yearly, 
determined on a reserve basis on actuarial principles by the Secretary 
of the Treasury.’* This is the same amount, over a period of years, 





51d. 

6 Title IX, Sec. 905 (a), supra note 1. 
7 Title III, Sec. 303 (a), subs (2). 

8 Title III, Sec. 303 (a), subs (3). 

® Title IX, Sec. 901. 

10 Title VIII, Sec. 807. 

11 Title II, Sec. 207. 

12 Title VIII, Sec. 802. 

13 Title II, Sec. 201 (a). 
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as that collected in taxes by the Bureau of Internal Revenue and 
placed in the general fund in the United States Treasury. 

2. The language of the Act is ambiguous. The Act says that 
“Every qualified individual is entitled to receive. . . .”%* This 
sounds like investing every qualified individual with a right. But 
nowhere is there any provision for enforcing such right, or in 
determining the question of fact as to who qualifies according to the 
standards set down by the Act, beyond the decision of the Board. 

3. The Board itself has said, “Old Age Benefits are monthly 
retirements annuities paid as a matter of right. . . .”'* The 
Board recognizes that the payment is not merely a matter of pure 
generosity on its part. Very recently the Board changed the name 
from Old Age Benefits to the new Bureau of Old Age Insurance, 
another indication that the benefit is not a grant. 

4. Popular understanding, while perhaps not good legal argument, 
is worthy of consideration. Public opinion regards the plan as a 
form of insurance; the individual pays the premium in the form 
of taxes, and receives the benefit of his insurance in the form of 
monthly payments. This may be disregarded, but it should not be 
overlooked. 

5. Certain provisions of the Act, such as payment after death, if 
a certain amount is not paid to the individual during life ;° payment 
to those who do not qualify, a certain percentage of the wages on 
which they have paid taxes,’ etc., indicates clearly that there is 
something more than a mere gratuity in such payment. 

6. If different interpretations are placed on the same provisions 
in the different titles of the Act,’* if borderline cases are decided 
as coming within different classifications, the situation may develop 
where the Bureau of Internal Revenue causes a person to pay a tax 
because he comes within a certain class, and the Social Security 
Board refuses to pay him an old age benefit because he does not 
come within that Class. There is no legal redress provided for in 
such a case by the Act. If the payment is a pure gratuity, then no 
one can justly complain. But if the payment is a right, vested in 
the individual by the provisions of the Act, then a complaint is 
justified. While the government does not have to grant an appeal 
to the courts when it sets up a right against it by statute, and it 
may by express language limit such appeal to an administrative officer, 


14 Title II, Sec. 202 (a). 

15 Social Security Board monograph 540. 

16 Title II, Sec. 203. 

17 Title II, Sec. 204. 

18 Title II, Sec. 210 and Title VIII, Sec. 811. 
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it does grant an appeal when that officer, having found the facts, 
does not correctly interpret the law.’® Such would be the case 
here. The facts would be admitted. The only question would be 
whether the person would come within the grouping listed in the 
Act, and such would be for the court to determine. 

In the light of the foregoing arguments submitted for considering 
the payment as a right vested in the individual to whom it is to be 
paid, and with a desire to rectify the apparent inequity in the situation 
last mentioned, it might prove advantageous to determine the dif- 
ference between the giving of a grant and the vesting of a right. 
What has the Supreme Court laid down as the essential difference 
between a grant and a right in such a case as this? 

In the War Risk Insurance cases the court has held that the policies 
created vested rights, that they are contracts of the United States, the 
consideration for the government's obligation being the monthly pre- 
mium paid by the insured. As to the Workmen’s Compensation Acts, 
Justice Holmes says, ““Then the Compensation acts offer a plan 
different from the common law and the workman is free not to 
come in under it. If he does, of course all benefits dependent on the 
new arrangement are matters of agreement and statutory consequences 
of agreement and cannot be carried further than the statute and 
the contract go.” *° 

Pensions, every one admits, are gratuities, and involve no vested 
rights in the pensioner. Pension is not a matter of contract. In 
this case $1 per month was to be deducted from the pay of a 
policeman, which was to be added to and form part of a fund for 
policemen. It was held that while the statute does not rise to the 
dignity of a contract, “it partakes of the nature of a contract to 
the extent that it confers a bounty or a gratuity in the form of a 
pension as an inducement for entering the service and remaining 
therein for a given period of time. . . . It also follows that 
while there is no vested right in a pension which can be divested 
by mere legislative will, if the relators have any rights they are 
vested ones so long as the statute remains in force and unchanged, 
subject to be divested at any time that Congress may desire. While 
the statute, therefore, is in full force, and a right of the beneficiary 
under it has accrued and is permitted to exist, rules for the inter- 
pretation of contracts may be applied in determining the rights of 
the parties.” Under a similar police benefit fund statute, in Pennie v. 





19 Dismuke v. U. S., 297 U. S. 167, 56 Sup. Ct. 400, 80 L. ed. 561 (1936). 
20 Liberato v. Royer, 270 U. S. 535, 46 Sup. Ct. 373, 70 L. ed. 721 (1926). 
21 Rudolph v. U. S., 36 App. D. C. 379 (1911). 
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Reis,” it was held that “It is sufficient that the $2 retained from 
the police officer each month though called in the law a part of his 
compensation, were, in fact an appropriation of that amount by the 
state each month to the creation of a fund for the benefit of the police 
officers named in that law, and until used for the purposes named 
could be . . . applied to different purposes by the legislature.” 
In these last two cases, a compulsory deduction from what was called 
part of the pay of the employee was held inadequate to support 
a contract with the government for the payment of the benefit, and was 
held to be a gratuity and not a vested right. In all of the cases 
mentioned the distinction seems to be the existence or non-existence 
of a contract with the government. 


Last year, the Supreme Court without even so much as citing 
the Pennie case decided that under the Civil Service Retirement Act, 
which said, “employee shall be entitled to an annuity . . . payable 
from the civil service retirement fund,’ there was expressed in 
terms of a right of the employee which is inseparable from the 
correlative obligation of the United States. The government claimed 
that the suit was brought to recover a pension. Said the court, “The 
proviso for withholding jurisdiction of suits on claims for pensions 
was part of the original Tucker Act long before the enactment of 
the Retirement Act and at a time when pensions commonly referred 
to the gratuities paid by the government in recognition of past service 
in the Army or the Navy. Annuities paid under the Retirement Act 
are not gratuities in that sense. The annuitant contributes to them 
by deductions from his salary or by actual payments into the fund, 
as in the present case, and the scheme of the act is to provide for 
the payment of annuities, in part at least from the contributions of 
employees, in recognition both of their services and the services to be 
performed.” ** In this case the court interprets the language of 
the statute. The sound or semblance of the word contract is strangely 
missing. These are not gratuities, says the court because the an- 
nuitant contributes to the fund. How? By deductions from his 
salary, which method was held insufficient in the preceeding two 
cases, or by actual payments into the fund. The usual procedure 
under this act is a deduction from the salary of the poor employee, 
a compulsory deduction. This decision would seem to support the 
existence of a vested right when in the act there is a declaration of 
such a right in the recipient of the payment, and where the recipient 
contributes to the fund. 


22 Pennie v. Reis, 132 U. S. 464, 10 Sup. Ct. 149, 33 L. ed. 426 (1889). 
23 Dismuke v. U. S., 297 U. S. 167, 171 (1936). 
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The Social Security act reads,** “Every qualified individual shall 
be entitled to receive. .” This language bears remarkable 
similarity to that used in the civil service case, and indicates the 
existence of a right in the individual entitled to the benefit. This 
takes one under the first barrier. The second is a bit more difficult, 
but an attempt has been made to show that there is a payment, into 
the fund. A tax is levied, and arbitrarily deducted from the salary 
of the employee, in order that money go into the Treasury, which 
Congress can dispatch to a fund from which these same employees 
are paid what the government calls benefits. It is submitted that this 
is paying part of the fund, as required by the Supreme Court in the 
Dismuke case.*° The Dismuke case has obviated the necessity for 
showing a contract in cases like the present, in order to prove a 
vested right to the payment. In its place they have substituted no 
tangible theory on which the right is based, but they have set up 
two elements as necessary for the vesting of such right, first, that 
the act setting up the claim define the intention of Congress to 
establish a right, and secondly, that the claimant contribute, at least 
in part, to the fund from which he desires repayment. It is submitted 
that these requisites are met in the old age benefit payment. 

It has been suggested that the solution can be reached through the 
medium of quasi-contract. While at first blush this appears as a 
cure-all, closer analysis leaves the problem still unsettled. The 
government is the other party to this relationship, and suits against 
the government are not tenable in quasi-contract, because the govern- 
ment can always extract money from its citizens in the guise of 
taxation, without owing them any particular return. Even if the 
United States does vest rights in its citizens, it may deny them the 
means to enforce this right. 

The Social Security Board is now considering amendments to 
the Act to relieve this problem. But it must be remembered than an 
amendment cannot attempt to correlate title II and title VIII, be- 
cause such correlation would admit of earmarking taxes collected 
under title VIII by the Bureau of Internal Revenue for payment 
of benefits by the Social Security Board, and this would run smack 
into the inhibition of the Butler case.*¢ 

It is submitted that the ideal solution to the problem is constitu- 
tional amendment, which would allow the government to earmark 
taxes for purposes such as these. But that is a more or less im- 
practical scheme because of the length of time involved. A more 


24 Supra note 1. 

25 Supra note 19. 

26 Supra note 4. 
8 
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practical recommendation would be to model the old age set-up 
after the unemployment compensation organization, and distribute the 
payment through state systems, approved by the Board. This would 
allow the creation of vested rights without the problems involved 
in this discussion. I. E. Btu. 


THE Fair TRADE DECISION AND THE GROWTH OF RESALE PRICE 
MAINTENANCE LEGISLATION 


On December 7, 1936, in the cases of Old Dearborn v. Seagram' 
and Pep Boys v. Pyroil,? the United States Supreme Court, in almost 
unanimous* opinions, upheld the constitutionality of the so-called 
Fair Trade Laws of Illinois* and California.’ To champions of the 
cause of resale price maintenance® these decisions represented a 
great victory which spurred them along in their campaign to secure 
Fair Trade Laws in all states.?’ It is the purpose of this note, first, 
by means of a thumbnail historical sketch of the resale price main- 
tenance movement,® to place this decision in its proper setting and 
indicate its importance; and, second, to discuss the significant points 
of the decision itself. 


1299 U. S. 183, 57 Sup. Ct. 139, 81 L. ed. (adv. op.) 130 (1936). 
2299 U. S. 198, 57 Sup. Ct. 147, 81 L. ed. (adv. op.) 138 (1936). 
3 There were no dissents, but Justice Stone was not sitting. 


4 SmitH-Hurp Rev. Stat. 1935, c. 12114, § 188 et seq., Inu. State Bar Star. 
1935, c. 140, § 8 et seq. 


5 Calif. Stat. 1931, c. 278, as amended by Calif. Stat. 1933, c. 260, DEERING’s 
Gen. LAws or Catir. 1931, vol. 3 Act 8782, printed in margin. 

6 “Resale price maintenance is the effective stipulation by the producer or 
vendor of the price at which a product which he sells is to be resold. The 
practice is most frequently used in the marketing of branded goods; the price 
set is generally that to be paid by the consumer. . . . 

“The essential characteristic of resale price maintenance in its most common 
manifestation as a price control device, is that control is exercised over the 
price of a product after title has passed from the maker or the owner of the 
brand name to a vendee who resells. . . .” KANTOR AND GOLDEN, RESALE 
PricE MAINTENANCE LEGISLATION IN THE “UNITED States, Work Material 
og 16, N.R.A., Division of Review, Special Study Section, November 1935, 
at 

7 See statement of Executive Secretary of Natl. Assn. of Retail Druggists, 
1 MeERRELL’s Druc Reports, Bulletin 13, Dec. 9, 1936, at 1. 


8 Although this note treats only the resale price maintenance movement, it 
should be remembered that this movement is itself only part of a still larger 
campaign for legislation to improve the competitive position of the small in- 
dependent merchant in relation to that of his larger rivals. The State Fair 
Trade Laws are one manifestation of this movement. Others are: the Robin- 
son-Patman Act, 49 Start. 1526 (1936), 15 U. S. C. Supp. II § 13 (1936), and 
state legislation patterned upon this Act; state laws prohibiting sales below 
cost; and so-called state chain store tax laws. For a discussion of the extent 
of this movement during the early days of 1937, see Merrell, The Small Dis- 
tributors’ Revolt, 19 SpHere, No. 3, March 1937 at 20. 
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The movement to secure legislation validating resale price main- 
tenance seems to have been provoked by a series of Supreme Court 
decisions, commencing in 1908, striking down methods theretofore 
used by manufacturers to control resale prices upon their products. 
In the case of Bobbs-Merrill v. Straus® the Court held that a copy- 
right owner could not validly restrict the resale prices of his copy- 
righted article by affixing to it a notice prohibiting resale below 
a stated price under threat of infringement proceedings. Three 
years later in the case of Dr. Miles Medical Co. v. Park & Son,'° 
the Court struck down as a violation of the Sherman Anti-Trust 
Law’! a system of contracts between the manufacturer and dis- 
tributors of a secret-processed article binding the latter not to resell 
the article below a stipulated price. Next, in the case of Bauer v. 
O’Donnell,’* the Court held that a patentee had no right to control 
the resale price of his patented article by affixing to it a notice that 
sales below a stated price would be treated as infringements of the 
patent. Finally in 1918, in the case of Boston Store v. American 
Graphophone Co.,'* the Court struck down an attempt to maintain 
resale prices on patented articles by means of contracts. 

In February, 1914, two bills designed to legalize resale price main- 
tenance were introduced in Congress. The Stevens bill ** provided 


for resale price maintenance by contract, while the Metz bill ** pro- 
vided for resale price maintenance by notice affixed to the goods.’’ 
These were the first of a series of similar bills introduced in each 
session from the 63rd to the 73rd Congress. The movement was 
signally unsuccessful, however, for it was not until January, 1931, 
that any of these bills passed either house. At that time the Kelly 
bill '* passed the House of Representatives. It failed, however, to 


9210 U. S. 339, 28 Sup. Ct. 722, 52 L. ed. 1086 (1908). 

10 220 U. S. 373, 31 Sup. Ct. 376, 55 L. ed. 502 (1911). 

11 26 Stat. 209 (1890), 15 U. S. C. § 1-7 (1934). 

12 229 U. S. 1, 33 Sup. Ct. 616, 57 L. ed. 1041 (1913). 

13 246 U. S. 8, 38 Sup. Ct. 257, 62 L. ed. 551 (1918). 

14 For a more exhaustive discussion of these and other cases bearing on the 
subject of resale price maintenance, see MERRELL, GRETHER AND KITTELLE, RE- 
STRICTION OF RETAIL PrRIicE CUTTING WITH EMPHASIS ON THE DruG INbDUsTRY, 
Work Materials No. 57, N.R.A., Division of Review, Trade Practice Studies 
Section, March 1936, Appendix by George J. Feldman at 298-342. 

15H. R. 13305, 63rd Cong. 2nd Sess. (1914). 

16H. R. 13860, 63rd Cong. 2nd Sess. (1914). 

17 New Jersey has had a similar law since 1913, but it is little used today. 
N. J. Laws 1913, c. 210, as amended by N. J. Laws 1915, c. 376, and N. J. 
Laws 1916, c. 107, Comp. L. or N. J. § 225—1, 2, 3 (1911-1924). panenes 
v. Goldstein, 83 N. J. Eq. 445, 93 Atl. 193 (1915) Ingersoll v. Hahne, 88 
ee Eq. 222, 101 Atl. 1030 (1917), same case 89 N. J. Eq. 332, 108 Atl. 128 
(1918). 

18H. R. 11, 71st Cong. 3rd Sess. (1931). 
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pass the Senate. Other so-called Capper-Kelly bills were intro- 
duced subsequently,’® but none passed. 

Meanwhile, however, further decisions of the Supreme Court 
had shown that certain modified forms of resale price maintenance 
were valid notwithstanding the Miles and other decisions. In U. S. v. 
Colgate*® the Court upheld the right of a producer, “in the absence 
of any purpose to create or maintain a monopoly,” to select his 
customers as he wished and to announce in advance the circumstances 
under which he would refuse to sell. Colgate had made it a prac- 
tice to “suggest” resale prices to its dealers, and to let them know 
that it would refuse to sell any who did not abide by the “sug- 
gestion.” This practice was held not to violate the Sherman Act.” 
Another method of retail price control was upheld by the Court in 
U. S. v. General Electric Co.** Here the manufacturer had made 
21,000 retail dealers his agents and had consigned his merchandise 
to them. Title was retained in him until the goods were sold to 
the consumer. The Court refused to find a violation of the anti- 
trust laws in this scheme, but held that a producer might sell directly 
to the consumer through agents if he chose and could fix the price 
at which the agents should make the sale. 

There were drawbacks to the use of the consignment and refusal- 
to-sell methods of controlling retail ** prices. The former method 
was perhaps more effective than the latter, but it was expensive to 
administer and required the producer to shoulder certain market 
risks otherwise borne by large numbers of distributors. The chief 
difficulty with the refusal-to-sell plan was that it was only partially 
effective. Although a manufacturer could refuse to sell to a price- 
cutting retailer, he could not always prevent that retailer from 
securing his produce from some other source of supply such as a 
wholesaler or another retailer. Attempts by manufacturers to devise 
elaborate methods of checking up on price cutters and on their 
sources of supply drew the attention of the Federal Trade Commission 
and resulted in the case of Federal Trade Comission v. Beech-Nut 
Packing Co.** In this case, the Supreme Court struck down as illegal 


19H, R. 72nd Cong. Ist Sess. a); S. 299, S. 497, H. R. 3100 and 
H. R. 3677, a 73rd Cong. Ist Sess. (1933). 

20 250 U. S. 300, 39 Sup. Ct. 465, 63 L. ed. 992 (1919). 

21 But the Colgate case did not overrule the Miles decision. Actual resale 
price maintenance contracts were again held illegal in U. S. v. Schrader’s Son, 
Inc., 252 U. S. 85, 40 Sup. Ct. 251, 64 L. ed. 471 (1920). 

22 272 U. S. 476, 47 Sup. Ct. 192, 71 L. ed. 362 (1926). 

23 Strictly speaking the consignment plan is not a resale price maintenance 
device, since the producer does not part with title to the goods until they are 
sold to the consumer. Hence no resale is involved. Supra note 6. 

24257 U. S. 441, 42 Sup. Ct. 150, 66 L. ed. 307 (1922). 
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such practices as keeping “blacklists” or “whitelists”; urging dealers 
to report price-cutters; employing salesmen to detect and report 
price-cutters; and placing serial numbers on merchandise for the 
purpose of tracing a price-cutter’s source of supply. 

Because of the ineffectiveness of the refusal-to-sell scheme and 
the expense of the consignment method, the proponents of resale 
price maintenance continued their drive to secure legislative recog- 
nition of their desires. After an unsuccessful campaign before 
Congress of almost twenty years duration, the group turned in 1933 
to NRA. Here they secured at least a measure of what they wanted 
in the form of so-called “loss limitation” provisions in the codes 
of fair competition for the various retail trades. The function of 
most of these provisions, however, was to peg minimum prices at 
or near merchandise cost,*° and the small retailers who were the 
most vociferous proponents of resale price maintenance*® wanted 
a higher degree of price protection. Consequently, when, in the 
fall of 1934, compliance with NRA began to break down, they turned 
again to a campaign for legislation, this time in the states. 

Here they had grounds to anticipate success. For one thing, a 
number of state courts had declined to adopt the Supreme Court’s 
unfavorable view of the legality of resale price maintenance ;?" but 
more important, California already had upon its statute books a law 


that not only permitted resale price maintenance, but also provided 
a means of making it effective. This statute was enacted in 1931 
and was known as the “Fair Trade Law.” ** Originally it contained 
a little more than a provision exempting from the state’s anti-trust 


25 The Retail Trade Code and Retail Food and Grocery Code established 
the minimum price level at merchandise cost plus 10 and 6 per cent, respectively, 
but the definition of merchandise cost was, in effect, the cost of the goods to 
the largest dealer in the trade area. The Retail Tobacco Code provided full 
resale price maintenance on cigars, but established a lower level of prices on 
cigarettes. The Retail Booksellers’ Code provided full resale price mainte- 
nance at publisher’s list prices for a limited period after publication. MERRELL, 
GRETHER AND KITTELLE, op. cit. supra note 14 at 161 et seq. The Retail Drug 
Code differed from all the others in that it attempted to establish minimum 
prices at the cost of the goods to the smallest retailer. Jd. at 42 et. seq. 


26 Td. at 45. The leaders in the campaign for state Fair Trade Laws were 
retail druggists. 1 Merrett’s Druc Reports, Bulletin 7, Sept. 16, 1936, at 
1. Grocers seemed to find these laws less adaptable to the marketing conditions 
within their industry, and turned to state laws prohibiting sales below cost. Jd. 
Bulletin 14, Dec. 23, 1936, at 2. 

27 Clark v. Frank, 17 Mo. App. 602 (1885); Walsh v. Dwight, 40 App. Div. 
513, 58 N. Y. S. 91 (1899); Garst v. Harris, 177 Mass. 72, 58 N. E. 174 
(1900); Commonwealth v. Grinstead, 111 Ky. 203, 63 S. W. 427 (1901); 
Grogan v. Chafee, 156 Calif. 611. 105 Pac. 745 (1909); Ghiradelli v. Hun- 
sicker, 164 Calif. 355, 128 Pac. 1041 (1912); Fisher Flouring Mills v. Swan- 
son, 76 Wash. 649, 137 Pac. 144 (1913); cf. Ingersoll v. Goldstein and Inger- 
soll v. Hahne, supra note 17. 


28 Supra note 5. 
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laws*® resale price maintenance contracts made with respect to trade 
marked or branded commodities that were in “fair and open com- 
petition” with other commodities of the same general class.*° Because 
it was found that price-cutters would not sign such contracts and 
continued to cut prices in spite of efforts to stop them, this law 
was amended in 1933 by the addition of the following concise yet 
significant clause :*! 


“Wilfully and knowingly advertising, offering for sale or 
selling any commodity at less than the price stipulated in any 
contract entered into pursuant to the provisions . . . of this 
Act, whether the person so advertising, offering for sale or 
selling is or is not a party to such contract,*? is unfair com- 
petition and is actionable at the suit of any person damaged 
thereby.” 


With this amendment, the California Fair Trade Law became 
the model used by the proponents of resale price maintenance in 
their campaigns before the legislatures of the various states. At 
the time of this writing, forty-two states have adopted such laws.** 

Meanwhile, however, a difficulty stood in the way of the full utili- 
zation by manufacturers of the Fair Trade Laws. This was the 
question whether Federal law, as laid down by the Miles decision, 
still forbade the execution of resale price maintenance contracts in 
connection with transactions in interstate commerce. A _ general 
belief that this was true undoubtedly deterred many manufacturers 
from taking advantage of the Fair Trade Laws. It was felt that 


29 As a matter of fact, the courts of the state had already determined that 
the state’s anti-trust laws did not prohibit resale price maintenance contracts. 
Grogan v. Chafee and Ghiradelli v. Hunsicker, supra note 27. The chief im- 
portance of the 1931 law seems to be that it served as a foundation for the 
1933 amendment discussed infra. 


30 For a discussion of the legal effects of the wording of this part of the 
law, see Legis. (1936) 36 Con. L. Rev. 293 at 296. The California Fair Trade 
Law contains a typographical error that has been copied into the Fair Trade 
Laws of Arizona, Iowa, Louisiana, New Jersey, New York, North Dakota, 
Pennsylvania, Tennessee and Washington. The error is in Section 1 of the 
California Act, in the clause reading as follows: “ . . . the following pro- 
visions . . . may be contained in such contract: . . . 2. That the vendee 
or producer require in delivery to whom he may resell such commodity to 
agree that he will not, in turn, resell except at the price stipulated . . .” 
(Italics added.) It has been suggested that the italicized words were intended 
to be “any dealer.” Merrell & Kittelle, An analysis of the State Fair Trade 
Laws, Dun’s Review, Oct. 1937 at 8, 10. 

31 Supra note 5. 

32 Italics added. 


33 The six states that do not have these laws are: Alabama, Delaware, Mis- 
sissippi, Missouri, Texas and Vermont. Not all these 1937 bills and laws 
were patterned upon the California Fair Trade Law. Some followed the newer 
model law of the Natl. Assn. of Retail Druggists, infra note 35. For a com- 
parison of the various state laws with this model and with the California 
model, see Merrell & Kittelle, supra note 30 at 13. 
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unless the manufacturer went to the expense of domiciling in each 
Fair Trade State, confining his transactions with distributors therein 
strictly to intrastate commerce, he faced prosecution under the 
Federal anti-trust laws.** Accordingly, in a number of instances, 
wholesalers located in Fair Trade States took it upon themselves to 
initiate resale price maintenance contracts covering the products 
of out-of-state manufacturers. Sometimes a wholesaler would group 
in a single contract the products of a number of competing manu- 
facturers. There was a belief, however, that this practice was not 
sanctioned by the Fair Trade Laws ;** and, in order to attack the 
problem at its base, the proponents of resale price maintenance 
in 1936 secured the introduction of the Tydings bill ** in Congress. 
This bill exempted resale price maintenance contracts from the 
Federal Anti-Trust laws*? in cases where the resale was to be made 
in a state where such contracts were legal. The Tydings bill 
passed the Senate in 1936, but failed to come to a vote in the 
House of Representatives. It was re-introduced in 1937 ** together 
with a companion measure, the Miller bill ;*° and finally became law 
on August 17, 1937.*° 

Having briefly covered this background material on the resale price 
maintenance movement, it is now appropriate to discuss what was 
perhaps the most important link in the whole chain of events, 
namely, the decision of the Supreme Court upholding the consti- 
tutionality of the Fair Trade Laws. 

On January 7, 1936, the New York Court of Appeals declared 


34For a discussion of the methods open to the extrastate producer who 
wished to maintain resale prices, see Legis. (1936) 36 Cor. L. Rev. 293 at 303. 


35 KANTOR AND GOLDEN, op. cit. supra note 6 at 17. The decision of the 
Supreme Court upholding the Fair Trade Laws, being based upon the protection 
of the good will of the trade mark owner, would seem to prevent the issuance 
of contracts by anyone other than such owner or his agent. But cf. Parrott & 
Co. v. Somerset House, Inc., Superior Ct. of Calif., Los Angeles County, No. 
409855, Jan. 27, 1936. Note that the new model Fair Trade Law drafted by 
the National Association of Retail Druggists subsequent to the Supreme Court's 
decision prohibits initiation of resale price contracts by anyone other than the 
trade mark owner or a distributor authorized by him. 1 MeErRELL’s TRADE 
Reports 11. 


36S. 3822, 74th Cong. 2nd Sess. (1936). 


37 Specifically, the Sherman Act, supra note 11 as amended by 36 Start. 
1167 (1911) and 38 Stat. 731 (1914), 15 U. S. C. § 1-7, 15 (1934), and the 
Federal Trade Commission Act, 38 Stat. 717 (1914), 15 U. S. C. § 45 (1934). 


38S. 100, 75th Cong. Ist Sess. (1937). 
89 H. R. 1611, 75th Cong. Ist Sess. (1937). 


#9 Public Law No. 314, 75th Cong., Ist Sess., Ch. 690, Title VIII. The law 
was passed as a rider to a District of Columbia revenue bill in order to circum- 
vent a possible veto. The President had previously expressed disapproval of 
it publicly. N. Y. Times, April 27, 1937 at 1, April 28, 1937 at 1. 
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that state’s Fair Trade Law unconstitutional.“ This was the first 
time the highest court of any state had ruled upon this point. 
Later, however, on February 27, 1936, the Supreme Court of 
California*? and on June 10, 1936, the Supreme Court of Illinois** 
ruled the Fair Trade Laws of their respective states valid. Appeals 
were taken to the United States Supreme Court in the Illinois and 
California cases. 

In holding the Fair Trade Laws of both states constitutional,** 
the Supreme Court first disposed of the comparatively easy question 
of the validity of the provision legalizing resale price maintenance 
contracts. It was pointed out that this constituted no more than 
legislative recognition of a rule, based on the distinction between 
“identified” and “‘unidentified” goods, which had been accepted by 
many state courts as valid at common law. It was also pointed out 
that, although the Miles and other Federal decisions were contrary 
to this rule, there was nothing in them that would require the Court 
to hold unconstitutional a statute validating resale price maintenance ; 
in fact, language in these decisions suggested the propriety of such 
legislation.*® Finally, the Court pointed out that this part of the 
Fair Trade Law did not constitute legislative price-fixing since it 
merely gave the producer and distributor permission to agree upon 
resale prices if they wished. 

But the chief constitutional attack upon the Fair Trade Laws 
was not upon the section validating resale price maintenance con- 
tracts, but upon the provision requiring persons not parties to such 
contracts to observe the resale prices stipulated therein. The princi- 
pal grounds of attack upon this so-called “non-signer’s” clause*® 





41 Doubleday-Doran, Inc. v. R. H. Macy, 269 N. Y. 272, 199 N. E. 409 
(1936). After the U. S. Supreme Court had declared the Fair Trade Laws 
of California and Illinois valid, however, the New York Court of Appeals 
reversed itself in Bourjois Sales Corp. v. Abraham Dorfman, 273 N. Y. 167, 
7 N. E. (2d) 30 (March 9, 1937). 

42 Max Factor v. Kunsman, 91 Calif. Dec. 345, 55 Pac. (2d) 177 (1936); 
Pyroil v. Pep Boys, 91 Calif. Dec. 367, 55 Pac. (2d) 194 (1936). 

43 Triner Corp. v. McNeil, 363 Ill. 559, 2 N. E. (2d) 929 (1936); Seagram- 
Distillers Corp. v. Old Dearborn Distributing Co., 363 Ill. 610, 2 N. E. (2d) 
940 (1936). 

44 The Illinois cases were decided first in a single opinion. The opinion in 
the California cases upheld the validity of the statute upon the authority of the 
first decision. 

45 In the Miles case, supra note 10, the Court said (p. 405): “Nor can the 
manufacturer by rule and notice, in the absence of contract or statutory right, 
even though the restriction be known to purchasers, fix prices for future sales.” 
(Italics added.) In the Boston Store case, supra note 13, after the Court had 
struck down a resale price maintenance scheme on patented articles, Justice 
Brandeis suggested (p. 28) that such a scheme might be legalized by Congress. 

46 Because this clause is directed at retailers who will not sign Fair Trade 
contracts it has become known popularly as the “non-signers” clause and will 
be so designated throughout the remainder of this note. 
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were as follows:*? First that it constituted price-fixing legislation 
applicable to trades and industries not affected with a public interest. 
Second, that it prohibited retailers who had not entered into resale 
price contracts from selling their own goods at whatever prices 
they pleased, thus depriving them of their property without due 
process of law. Third, that it constituted an unlawful delegation of 
legislative power to the parties to the Fair Trade contracts to estab- 
lish resale prices binding upon non-consenting third persons. Fourth, 
that it was arbitrary in that it went far beyond what was reasonably 
necessary to prevent harmful price cutting.** 

The Court, however, declared the non-signer’s clause constitutional. 
This part of the decision is interesting chiefly for the somewhat 
off-hand way in which it passes over not only the question of the 
essential reasonableness of the Fair Trade Law, but also the questions 
of the power of the legislature to engage in this kind of price- 
fixing, and the validity of their delegation of this power to manu- 
facturers. 

With respect to whether there exists in state legislatures a con- 
stitutional power over the subject matter of the Fair Trade Laws, 
the Court said: “ . good will is property in a very real sense, 
injury to which, like injury to any other species of property, is a 
proper subject for legislation.” ** To support this holding, the 
Court quoted from McLean v. Fleming®® and Hanover Milling Co. 
v. Metcalf *' to the etfect that the proprietor of good will is entitled 
to be protected against one who attempts to deprive him of the 
benefits of it by using his trade marks without authority. 

The Trade Mark Cases** might also have been cited for the propo- 
sition that the protection of trade marks is a state function. It should 
be noted that in these cases the protection sought by the trade mark 
owner was against the unauthorized use of his mark upon the goods 
of another for the purpose of “passing off’ those goods as his. 

47 See Appellants’ Briefs, Docket Nos. 55, 79, 226 and 372, U. S. Supreme 
Court, November Term 1936. 


48 Two other arguments of appellants are omitted from the discussion. 
One was that certain language in the statute was so vague as to deny due 
process of law under Connally v. Gen. Constr. Co., 269 U. S. 385, 46 Sup. 
Ct. 126, 70 L. ed. 322 (1926). The Court, however, found the language sufh- 
ciently clear. The other argument was that the statute denied equal protection 
of the laws by conferring a privilege upon producers of trade marked goods 
which it denied to producers of unidentified merchandise. The Court disposed 
of this by stating that the basis of classification was reasonable. These argu- 
ments and the Court’s more or less routine disposition of them seem of only 
secondary importance. 

4957 Sup. Ct. 139 at 145. 

5096 U. S. 245, 24 L. ed. 828 (1877). 

51240 U. S. 403, 36 Sup. Ct. 357, 60 L. ed. 713 (1916). 

52100 U. S. 82, 25 L. ed. 550 (1879). 
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There seems no reason, however, to deny the state legislature the 
power to extend to the trade mark owner protection of a different 
kind where necessary to cover new types of assaults upon his good 
will. 

It should be noted that the Court in deciding the Fair Trade 
cases solely on the theory of protection of good will, ignored the 
legislative purpose, expressed in the title of the law, to protect 
not only trade mark owners, but also distributors and the public.** 
{t also ignored the generally accepted belief that the chief purpose 
of the Fair Trade Laws is to protect small independent retailers from 
the price-cutting tactics of their larger competitors and that the 
protection to the manufacturer is secondary.™ 

Taking the Court’s view of the statute, however, and assuming a 
general legislative power in the states to protect the good will 
symbolized by trade marks, the following questions suggest them- 
selves: First, can the legislature in seeking to protect the good 
will of the trade mark owner go so far as to enter the field of 
price-fixing upon goods not affected with a public interest? Second, 
can the legislature delegate to the trade mark owner power to 
control the disposition of the trade marked products in the hands 
of non-consenting third persons who have taken title to them? 


Third, is an absolute prohibition of sales below a price fixed by 
the trade mark owner reasonably designed to accomplish the purpose 
of protecting his good will without unduly infringing upon funda- 
mental rights of others? ** 

With respect to the first question, the opinion seeks to show 
that the Fair Trade Law is not a price-fixing measure of the type 
condemned by the Court on previous occasions.*°* The Court states 


53 The title of the California Law, for example, reads as follows : “An act 
to protect trade-mark owners, distributors and the public against injurious and 
uneconomic practices in the distribution of articles of standard quality under 
a distinguished [sic] trade-mark, brand or name.’ 

54 The demand for these laws came from organized groups of small inde- 
pendent retailers in each state with druggists in the lead. Manufacturers seem 
to have participated very little if at all. Supra notes 8 and 26 

55 Strictly speaking the prohibition of sales below Fair Trade contract prices 
is not absolute. The statute permits such sales: (a) if the dealer wishes to 
close out his stock of the item and not handle it any longer (In some states 
he must, before closing it out, offer the stock back to the manufacturer at the 
original invoice price); (b) when the goods are damaged or deteriorated in 
quality and the public is notified of this fact; and (c) when the sale is made 
under court order. The decision of the Supreme Court discloses a fourth in- 
stance, namely, when the trade mark is removed from the goods and not used 
directly or indirectly as an aid in making the sale. 

56 Tyson v. Banton, 273 U. S. 418, 47 Sup. Ct. 426, 71 L. ed. 718 (1927) ; 
Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522, 43 Sup. Ct. 
630, 67 L. ed. 1103 (1923); Williams v. Standard Oil Co., 278 U. S. 235, 49 
Sup. Ct. 115, 73 L. ed. 287 (1929); Ribnik v. McBride, 277 U. S. 350, 48 
Sup. Ct. 545, 72 L. ed. 913 (1928); New State Ice Co. v. Liebmann, 285 





EDITORIAL NOTES 119 


that the non-signers’ clause does not fix the price of the commodity, 
but merely places a restriction upon the use of the trade mark as 
an aid to the sale of the goods when such sale is made below the 
established price. Further along in the opinion the Court states 
that nothing in the Fair Trade Law prohibits a retailer from selling 
the commodity at any price he pleases provided he removes the trade 
mark and does not use it to help him make the sale. Several times 
in the course of the opinion, the Court states that whereas the re- 
tailer may own the commodity upon his shelf, he does not own the 
trade mark of the producer of the commodity. The point is stressed 
that the good will symbolized by the trade mark is property and that 
it belongs to the producer. 

There runs through these repeated statements the thread of a 
somewhat novel concept, namely, that there is a species of divided 
ownership in the trade marked goods resting on the retailer’s shelf. 
If it were true that the producer of a trade marked article retained 
after selling it a general ownership in the trade mark affixed to it, 
his right to demand some voice in the establishment of the resale 
price of the joint article would be unquestioned. And it would seem 
that the state could, by statute, vest in the producer the exclusive 
right to stipulate the resale price, if necessary in order to protect 
his property from harm. In such an event, it might truly be said 
that so long as the retailer could remove the trade mark and thus 
dispose of his property as he pleased, he could not complain. 

The difficulty is that no such general divided ownership seems 
to have existed prior to the enactment of the Fair Trade Laws. The 
property of a producer in the good will represented by his trade mark 
was, when broken into its Hohfeldian elements,** a restricted one. 
As stated in United Drug Co. v. Rectanus,** the function of a trade 
mark “is simply to designate the goods as a product of a particular 
trader and to protect his good will against the sale of another’s 
product as his.” In Prestonettes v. Coty,®® it was held that the 
producer could not prevent the use of his trade mark by a dealer 
upon a mixture of the producer’s and dealer’s own goods, provided 
the use involved no misrepresentation. In that case, the Court said :*° 


U. S. 262, 52 Sup. Ct. 371, 76 L. ed. 747 (1932). But cf. Nebbia v. New York, 
291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940 (1934). Note (1935) 3 Geo. 
Wasn. L. Rev. 494; Hale, The Constitution and the Price System: Some 
Reflections ow Nebbia v. New York (1934) 34 Cor. L. Rev. 401. 

57 See generally, HoHFELD, FUNDAMENTAL LEGAL Conceptions (1923); Am. 
LAw Inst., RESTATEMENT OF LAW oF Property, student ed. (1936) at 2-6. 

58 248 U. S. 90, 97, 39 Sup. Ct. 48, 51, 63 L. ed. 141, 145 (1918). 

59 264 U. S. 359, 44 Sup. Ct. 350, 68 L. ed. 731 (1924); cases collected in 
OprpENHEIM, CASES ON TRADE REGULATION (1936) at 254-262. 

60 At page 368. 
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“A trade mark only gives the right to prohibit the use of it so far 
as to protect the owner’s good will against the sale of another’s product 
as his.’* Clearly, no right existed in a producer, by reason of 
whatever elements of property he may have had in the trade mark, 
to fix resale prices against the will of the dealer who had made an 
outright purchase of the goods. If such a right exists today it is 
because the Fair Trade Law has created it; consequently that Law 
cannot be viewed as a mere legislative recognition of a pre-existing 
common law principle, and its validity must be supported upon other 
grounds. 

The Court’s chief answer to the argument that the non-signers’ 
clause is a piece of objectionable price-fixing legislation, however, 
seems to be contained in its statement that: “The primary aim of 
the law is to protect the property—namely, the good will—of the 
producer, which he still owns. The price restriction is adopted as 
an appropriate means to that perfectly legitimate end, and not as an 
end in itself.” This would seem to carry out the statement in 
Nebbia v. New York that “. . . ‘affected with a public interest’ is 
the equivalent of ‘subject to the exercise of the police power’ . . .,” 
and the further statement in that case** denying “that there is 
something peculiarly sacrosanct about the price one may charge for 
what he makes or sells.” The interesting point, however, is not 
that the Court in the Fair Trade cases advanced the doctrine of the 
Nebbia case, but that it did so without citing that case as if to 
say that it is now settled beyond all doubt that the doctrine of 
“businesses affected with a public interest” is abandoned.” 

The next question with which the Court was faced in the Fair 
Trade cases was the validity of the delegation to the producer of 
power to control the disposition of the property of retailers who 
had not signed Fair Trade Contracts. The Court disposed of this in 
a single short paragraph :** 


“We find nothing in this situation to justify the contention 
that there is an unlawful delegation of power to private persons 
to control the disposition of the property of others, such as was 
condemned in Eubank v. Richmond,®* . . . Seattle Trust Co. v. 


61 Italics added. 

62 Supra note 56 at 533. 

63 Supra note 56 at 532. 

64 The appellants had gone to some length in their briefs to show that the 
Nebbia case had not done away with this doctrine. Supra note 47. It was 
urged that milk—the commodity in the Nebbia case—was an essential com- 
modity and that, in any event, the regulation was temporary. The New York 
Court of Appeals in Doubleday-Doran vy. Macy, supra note 41, had also taken 
the view that the Nebbia case had not overturned the prior decisions. 

65 Supra note 49 at 144. 

66 226 U. S. 137, 33 Sup. Ct. 76, 57 L. ed. 156 (1912). 
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Roberge,® and Carter v. Carter Coal Co. . . . In those cases 
the property affected had been acquired without any pre-existing 
restriction in respect of its use or disposition. The imposition of 
the restriction im invitum was authorized after complete and 
unrestricted ownership had vested in the persons affected. Here, 
the restriction, already imposed with the knowledge of appellants, 
ran with the acquisition and conditioned it.” 


Taken literally, this would seem to state, as a matter of law, 
that statutes delegating to private persons legislative power over the 
property of others may be valid if their operation is restricted 
to property subsequently acquired. The Court cited no cases in sup- 
port of this rule, but a perusal of other parts of the opinion indicates 
that it was attempting to prove a constructive assent by the appellant 
to the resale price restriction. If a valid assent could have been 
found, it would, of course, have effectively disposed of all arguments 
that appellant was deprived of his property without due process 
of law or that the delegation of power was invalid. What the Court 
said in this regard was :*° 

“Appellants here acquired the commodity in question with 
full knowledge of the then-existing restriction in respect of 
price which the producer and wholesale dealer had imposed, and, 
of course, with presumptive if not actual knowledge of the law 
which authorized the restriction. Appellants were not obliged 
to buy; and their voluntary acquisition of the property with 
such knowledge carried with it, upon every principle of fair 
dealing, assent to the protective restriction, with consequent 


liability under Sec. 2 of the law by which such acquisition 
was conditioned”’ 


In connection with this proposition the Court suggested a com- 
parison of Provident Institution v. Jersey City,” decided in 1885. 
This case concerned the validity of a statute which made accrued 
charges for water rent a lien upon real property with the status of 
liens for taxes, i.e., superior to private liens and mortgages. The 
statute was attacked as invalid by a mortgagee who had acquired 
his mortgage subsequent to the enactment of the statute, but prior 
to the accrual of any charges against the land for water rent. The 
Supreme Court held the statute valid as against this mortgagee upon 
the sole ground that his action in taking a mortgage while the 
statute was in existence implied his assent to the terms of the statute 





67 278 U. S. 116, 49 Sup. Ct. 50, 73 L. ed. 210 (1928). 

68 298 U. S. 238, 56 Sup. Ct. 855, 80 L. ed. 1160 (1936). 

69 Supra note 49 at 144. 

70113 U. S. 506, 5 Sup. Ct. 612, 28 L. ed. 1102 (1885). The Court also 
cited Vreeland v. O’Neil, 36 N. J. Eq. 399 (1883), aff'd 37 N. J. Eq. 574 
(1883), dealing with the same statute as Provident Institution v. Jersey City. 
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and, so to speak, estopped him from questioning its validity. While 
the Court gave this as the ratio decidendt, it cast some doubt upon 
it by concluding with a dictum to the effect that it believed this 
statute would be valid as against mortgages acquired prior to its 
enactment. 


Provident Institution v. Jersey City has never been expressly 
overruled, but the principle laid down in it has been cast aside by 
decisions concerning the power of a state to require foreign cor- 
porations to assent to some unconstitutional restriction’? as a con- 
dition upon their right to do business in the state. In these cases it 
is now established that, although the state may have power to exclude 
foreign corporations altogether, and though it may impose reasonable 
conditions upon their admission, it may not impose unconstitutional 
conditions.** The purpose of this rule is to prevent the violation 
of Constitutional rights by indirection. Under this view, it is dif- 
ficult to see how the doctrine of Provident Institution v. Jersey City 
can be regarded as law today. It seems unlikely that, by citing 
this case with approval in the Fair Trade decision, the Court intended 
to re-adopt a discredited doctrine of fifty years ago and to overrule 
all of the intervening cases. 

The inconsistency between the Provident case and these subse- 
quent decisions is undeniable. If a state, having power to exclude 
foreign corporations, cannot construe the act of entry of such cor- 
porations as an assent to an unconstitutional restriction of their 
liberties, a fortiori, a state, having no arbitrary power to prohibit 
a person from acquiring a mortgage, cannot construe the act of 
acquiring one as such an assent. Likewise, it would seem that a state, 
having no arbitrary power to prevent a retailer from purchasing 
such goods as he finds available on the market, cannot construe 
his act of purchasing into an assent to the terms of an unconstitutional 
statute.** Whether or not the statute in question is constitutional 





71 Commonly that the corporation should not resort to the Federal courts. 


72 Terral v. Burke Constr. Co., 257 U. S. 529, 42 Sup. Ct. 188, 66 L. ed. 352 
(1922); Frost v. Railroad Commission, 271 U. S. 583, 46 Sup. Ct. 605, 70 
L. ed. 1101 (1926); Hanover Ins. Co. v. Harding, 272 U. S. 494, 47 Sup. Ct. 
179, 71 L. ed. 372 (1926); Power Mfg. Co. v. Saunders, 274 U. S. 490, 47 
Sup. Ct. 678, 71 L. ed. 1165 (1927); Merrill, Unconstitutional Conditions 
(1929) 77 U. or Penna«. L. Rev. 879; Oppenheim, Unconstitutional Conditions 
and State Powers (1927) 26 Micu. L. Rev. 176; HENpDERSON, PosITION oF 
ForEIGN CorRPORATIONS IN AMERICAN CONSTITUTIONAL Law (1918). ch. VIII. 

78 Although a state may not have power arbitrarily to prohibit a retailer from 
buying certain goods, the producer of those goods has power to withhold them 
from any particular dealer or from the world at large. U. S. v. Colgate, supra 
note 20. However, this would seem to have less bearing on the present dis- 
cussion of the “assent” doctrine than on the discussion of the doctrine of 
equitable servitudes infra. 
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must be determined upon grounds apart from the constructive assent 
forced upon the retailer by the statute itself. 


This seems to force the conclusion that the Court’s statements 
with respect to the “assent” doctrine constitute a secondary argument 
only. The difficulty, however, is that the Court presented no other 
argument directly in answer to the question of delegation of power. 
There is, however, more or less buried in the opinion’* a single 
citation which offers an entirely different approach to the whole 
question. This is the citation of Liberty Warehouse Co. v. Burley 
Tobacco Growers’ Assn.” 


This case involved a Kentucky statute which provided for the 
establishment of agricultural cooperative marketing associations. 
This statute permitted such associations to enter into contracts 
binding their members to sell exclusively through the association, 
and contained a clause penalizing any outside warehouseman who, 
with knowledge of such a contract, induced or permitted a breach of 
it by receiving the member’s goods for display or sale. Objection was 
made that this statute deprived the outside warehouseman of his 
liberty of contract. The Court decided, however, that the statute was 
valid on the ground that the contracts between the association and 
their members were of great public importance and that the legislature 
could take steps to protect them from invasion. 

In some respects the Liberty Warehouse case presents a situation 
analagous to that treated in the Fair Trade cases. In both cases, the 
statutes provided for the establishment of systems of contracts deemed 
to be in the public interest and made provision for the protection of 
such contracts from acts of third persons that might defeat their 
purpose. It must be conceded, however, that the Fair Trade Laws 
go a great deal further in this matter of protection than the statute 
in the Liberty Warehouse case. The acts prohibited by the latter 
involve active participation by the third person in the breach of 
contract and are not only unethical but also illegal at common law 
under certain circumstances.** No moral stigma or legal penalty, 
however, has attached in the past to the act which constitutes a viola- 
tion of the non-signers’ clause of the Fair Trade Law. On the 
contrary, pricing one’s goods as one pleases has been regarded as a 


_ ™ Supra note 49. The Court includes the citation without comment upon 
its relevance. 


75 276 U. S. 71, 48 Sup. Ct. 291, 72 L. ed. 473 (1928). 


76 Lumley v. Gye, 2 El. & BI. 216, 118 Engl. Rep. 749 (1853); Carpenter, 
Interference with Contract Relations (1928) 41 Harv. L. Rev. 728; Sayre, 
Inducing Breach of Contract (1923) 36 Id. 663. 
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proper activity essential to healthy competition.*7 The Liberty Ware- 
house case, therefore, does not offer a complete foundation for the 
decision in the Fair Trade cases, but it does offer some support. 

Another theory suggested to the Court by appellees** might, had 
the Court seen fit to use it, have offered further support to the 
decision. This was the theory that a statutory extension of the 
doctrine of equitable servitudes™® into the field of chattels would 
be constitutionally valid.*° This theory, like that of the Liberty 
Warehouse case, however, would need some stretching to support the 
Fair Trade decision. As appellants pointed out,*' the equitable 
servitude doctrine would require that the specific chattels in question 
should have been restricted in price when originally sold by the 
producer.**? Under the Fair Trade Law, however, a retailer buying 
goods with knowledge of the existence of Fair Trade contracts would 
be bound to uphold their resale price even though the manufacturer 
had sold the particular goods originally without restriction. This 
would be the case if the manufacturer had, for example, sold the 
goods originally in a state with no Fair Trade Law.** 

Departing from the question of the power of the legislature to 
protect the good will of producers, there remains for discussion the 


77 Ordinary competition of trade has been regarded at common law as com- 
plete justification under a charge of unlawful interference with contracts. Pas- 
saic Print Works v. Ely, 105 Fed. 163 (C. C. A. 8th, 1900), cert. den. 181 
U. S. 617, 21 Sup. Ct. 922, 45 L. ed. 1029 (1901) ; Beardsley v. Kilmer, 236 
N. Y. 80, 140 N. E. 203 (1923) ; Katz v. Kapper, 7 Calif. App. (2d) 1, 44 
Pac. (2d) 1060 (1935); Boyson v. Thorn, 98 Calif. 578, 33 Pac. 492 (1893) ; 
Sweeney v. Smith, 167 Fed. 385 (C. C. E. D. Pa. 1909), aff’d 171 Fed. 645 
(C. C. A. 3rd, 1909), cert. den. 215 U. S. 600, 30 Sup. Ct. 400, 54 L. ed. 343 
(1909) ; Lamport v. 4175 Broadway, Inc., 6 Fed. Supp. 923 (D. C. S. D. N. Y., 
1934). Selling below cost may, under certain circumstances, be an unfair 
method of competition under the Federal Trade Commission Act. Cf. Sears, 
Roebuck v. F. T. C., 258 Fed. 307 (C. C. A. 7th, 1919). But there is a vast 
difference between selling below cost and selling below a price established at 
an arbitrary level above cost by the manufacturer. 


78 Appellees’ Briefs, Docket No. 55 at p. 22, Docket No. 79 at p. 47. 
79 Tulk v. Moxhay, 2 Ph. 774, 41 Engl. Rep. 1143 (1848). 


80 Chafee, Equitable Servitudes on Chattels (1928) 41 Harv. L. Rev. 945. 
It should be noted that, in closing his article, Professor Chafee warns that a 
wholesale extension of the doctrine of equitable servitudes to chattels might 
prove undesirable. 


81 Appellant’s Brief, Docket No. 55 at p. 33. 


82 This would be the case under the New Jersey statute permitting the pro- 
ducer to maintain resale prices by means of a notice affixed to the article. 
Supra note 17. 


83 There was nothing in the Fair Trade cases to show where the defendant 
price-cutters purchased the plaintiffs’ merchandise. It was clear, however, that 
they did not purchase it from the plaintiffs. Where a manufacturer executes 
Fair Trade contracts with as many wholesalers and retailers as are willing 
to do so, and refuses to sell his goods to the non-contract-signers, the latter 
may find that their sole source of supply is in some other state where the 
producer has sold his goods without restriction. 
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question whether the Fair Trade Law is reasonably designed to ac- 
complish this object without undue infringement upon the funda- 
mental rights of others. Appellants took the view that price-cutting 
was not harmful unless it was malicious or unless it involved selling 
below cost without justification, and argued that the Fair Trade Law, 
in giving the producer unrestricted discretion with respect to the 
price level, went far beyond what was necessary to prevent harmful 
price-cutting.** On the face of it, this argument seemed to have 
merit ;*> but it was far from conclusive, for the whole subject of 
retail price-cutting, retail price-fixing, and resale price maintenance, 
and their effects upon the producer, distributor and public has for 
years been one of great controversy. There is scarcely a viewpoint 
that cannot command respectable arguments and opinions, if not evi- 
dence, to support it.*® In this state of things, the Court settled 
the matter by resorting to the familiar doctrine that “Where the 
question of what the facts establish is a fairly-debatable one, we 
accept and carry into effect the opinion of the legislature.” ** 

In conclusion, it must be pointed out that the above discussion 
is not intended as a criticism of the final result in the Fair Trade 
cases from the viewpoint of public policy. It is submitted that the 
Fair Trade Laws may be viewed as an experiment. Their proponents 
have fought for something of the sort for more than twenty years and 
now have the burden of justifying the continued existence of what 
they have secured. Meanwhile, there seems no immediate public 





84 See Appellants’ Briefs, Docket No. 79 at 16. Docket No. 55 at 20. 


85 Appellees in the two California cases, in order to counteract this contention, 
went so far as to introduce in their arguments an entirely different approach 
to the cases than any discussed supra. Their theory was that the words “Wil- 
fully and knowingly” in the non-signers’ clause should be interpreted to mean 
“for a bad purpose and without justifiable excuse.” By this means appellees 
sought to justify the clause as a mere codification of the common law of tor- 
tious interference with contracts. What might have constituted a “justifiable 
excuse” was not stated by appellees (but see supra note 79) and was not 
deemed an issue in the cases because appellants, by demurrer, had admitted 
cutting prices for the purpose of injuring appellees’ good will. See para- 
phrasing of non-signers’ clause, Appellees’ Briefs, Docket No. 55 at 16, Docket 
No. 79 at 39. See also Max Factor Brief Indicates Non-Signers May Justify 
Sales below Contract Prices, 1 Merre.t’s Druc Reports, Bulletin 11, Nov. 
11, 1936, at 2. The Court, in the opinion, ignored this theory of the California 
appellees altogether. Had it been adopted the law might have been less ef- 
fective from its sponsors’ point of view. 

86 See, for example, MURCHISON, RESALE PricE MAINTENANCE (1919); Fen. 
Trape ComM., REPporT ON RESALE Pric—E MAINTENANCE, Part I (1929), Part 
II (1931); SenicmAn Anp Love, Prick CutTtinc ako Price MAINTENANCE 
(1932); Hartnc, Retart Price Cuttinc ano Its Contro, By MANUFAC- 
TURERS (1935); KANTOR AND GOLDEN, op. cit. supra note 6; MERRELL, GRETHER 
AND KITTELLE, op. cit. supra note 14. 


87 Citing Radice v. New York, 264 U. S. 292, 44 Sup. Ct. 325, 68 L. ed. 690 
(1924); Zahn v. Board of Public Works, 274 U. S. 325, 47 Sup. Ct. 594, 71 
L. ed. 1074 (1927), and cases cited. 
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danger of extortionate prices** so long as competition between 
manufacturers of similar trade marked articles, and competition 
among nationally-known brands, private brands, and unbranded 
articles continues unrestricted.*® SuMNER §S. KITTELLE. 


88 For a recent study of the effects of the California Fair Trade Law upon 
prices, see Grether, Experience in California with Fair Trade Legislation Re- 
stricting Price Cutting (1936) 24 Cauir. L. Rev. 640, 649-656, 659-686, 693-700. 
Dr. Grether makes a tentative finding that, whereas the Fair Trade Law caused 
an increase in prices in chain and cut-rate stores, it caused no increase, but 
rather a slight decrease in the prices charged by independent stores. But see 
H. R. Rep. 382, 75th Cong. Ist Sess. (1937) at 5 et seg. (minority report of 
Congressmen Celler and Ramsay on the Miller Bill, supra note 39.) 


89 The Fair Trade Laws do not permit a producer to maintain resale prices 
upon his product unless it is in competition with commodities of the same gen- 
eral class produced by others. For an example of the kind of aggressive private 
brand competition a producer of nationally-known goods may encounter if he 
attempts to put his prices too high, see advertisements of R. H. Macy & Co., 
New York Times, March 11, 1937 at 7, April 1, 1937 at 7. 





ANNOTATIONS OF OPINIONS OF THE 
ATTORNEY GENERAL OF THE 
UNITED STATES 


CONSTITUTIONAL LAW—SEPARATION OF PowERS—LEGISLATIVE 
PowER—EXECUTIVE PowEr.—The President, through his Adminis- 
trative Assistant, requested the opinion of the Attorney General on the 
constitutionality of House Joint Resolution 304 in which a Commis- 
sion, composed of the Secretaries of Agriculture, Commerce, and La- 
bor and eight Members of Congress designated in the Resolution, was 
established to represent the United States at the New York World’s 
Fair, which Commission was to be authorized to appoint a United 
States Commissioner General and two assistant commissioners. Held, 
that these provisions were an unconstitutional invasion of the executive 
power.: Op. Att’y. Gen., May 17, 1937: Constitutionality of House 
Joint Resolution 304 Establishing United States New York World’s 


Fair Commission Composed Largely of Members of the Congress, 
Vol. 39, Op. No. 10. 


1 House Joint Resolution 304 was passed by both Houses of Congress and 
sent to the President for his signature. On May 17, 1937, a memorandum 
was sent to the Attorney General from Joseph B. Keenan, in the Attorney 
General’s office, stating that the President had requested that the above Reso- 
lution be reviewed as to constitutionality and that the matter was then being 
looked into. On May 17, 1937, the opinion of the Attorney General was 
rendered. The President then vetoed House Joint Resolution 304. Congress- 
man Bloom then introduced House Joint Resolution 366 as a substitute, and 
while still in Committee the Attorney General was asked by Daniel W. Bell, 
Acting Director of the Budget, for the Attorney General’s opinion as to the 
constitutionality of this substitute Resolution. Section 3 of House Joint Reso- 
lution 366 at that time read: “Sec. 3. The Commission shall select a chairman 
and appoint a Director General, who shall appoint, with the approval of the 
Commission, such assistants and subordinants as he deems necessary.” The 
Commission provided for in House Joint Resolution 366 is to be of eighteen 
members, comprised of the President of the United States, the President of 
the Senate, the Speaker of the House of Representatives, five persons to be 
appointed by the President, five senators to be appointed by the President of 
the Senate, and five Representatives to be appointed by the Speaker of the 
House of Representatives; the Commission is authorized to accept donations, 
the expenditure of which is to be accounted for in the same manner as ex- 
penditures of appropriations by Congress; an appropriation of $50,000 by 
Congress is also part of the proposed Resolution. On June 1, 1937, the Attorney 
General wrote to Mr. Bell, referred to his opinion of May 17, 1937, and sug- 
gested that House Joint Resolution 366 be changed so as to eliminate entirely 
the provision that Members of Congress be made members of the proposed 
New York World’s Fair Commission. Then, on June 14, 1937, the letter of 
June 1, 1937, was withdrawn by the Attorney General and the suggestion made 
that Section 3 of House Joint Resolution 366 be changed to read: “Sec. 3. The 
Commission shall select a chairman, and the President is authorized to appoint 
a Director General, who shall not be deemed an officer of the Government. The 
Director General shall appoint, with the approval of the Commission, such 
assistants and subordinates as he deems necessary.” This last letter from the 
Attorney General indicates no other suggestion or change in the proposed 
House Joint Resolution 366 in order to meet the constitutional objections set 
out in his opinion of May 17, 1937. House Joint Resolution 366 has not yet 
been passed by Congress, being still on the House Calendar. 
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Although not explicitly so provided, the Federal Constitution has 
been consistently interpreted as providing for a separation of powers 
into three governmental departments—the legislative, the executive, 
and the judicial—each of which, though not completely isolated, is 
to be independent of subordination to either or both of the others. 
Story, THE ConstituTIon (3d Ed.), §§ 518 through 525; Hampton 
v. United States, 276 U. S. 394, 48 Sup. Ct. 348, 72 L. ed. 624 
(1928) ; Kilbourn v. Thompson, 103 U. S. 168, 26 L. ed. 377 (1881). 
Certain powers inherent in, or explicity given to, one branch of the 
Government cannot be delegated to, nor usurped by, another. Kil- 
bourn v. Thompson, supra; Buttfield v. Stranahan, 192 U. S. 470, 
24 Sup. Ct. 349, 48 L. ed. 525 (1904); United States v. Grimaud, 
220 U. S. 506, 31 Sup. Ct. 480, 55 L. ed. 563 (1911). The power 
to carry out or enforce laws enacted by the Legislature is inherently 
an executive power. Myers v. United States, 272 U. S. 52, 47 Sup. 
Ct. 21, 71 L. ed. 160 (1926); cf. Humphrey's Executor v. United 
States, 295 U. S. 602, 55 Sup. Ct. 869, 79 L. ed. 1611 (1935). In 
certain penumbra situations one department may exercise what would, 
on strict examination, seem to be the function of another. United 
States v. Duell, 172 U. S. 576, 19 Sup. Ct. 286, 43 L. ed. 559 (1899) 
(Commissioner of Patents, executive officer, exercising judicial 
power); Hampton v. United States, supra (Presidential power to 
alter tariff rates) ; Bank of the United States v. Halstead, 10 Wheat. 
51, 6 L. ed. 264 (U. S. 1825) (Judicial power to regulate process) ; 
Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1892) 
(Presidential power to suspend application of an Act of Congress). 
All powers of doubtful classification may be assigned to the proper 
department by congressional action. In determining the validity of 
such classification, the criterion should be the historical development 
indicative of the proper repository of such power. Kilbourn v. 
Thompson, supra; In re Appointment of Revisor, 141 Wis. 592, 
124. N. W. 670 (1910) ; see Brandeis’ opinion in Meyers v. United 
States, supra. In these doubtful situations a classification of the 
power by Congress, assigning the duties to one of the branches or 
to an independent agency, will, as a general proposition, not be ques- 
tioned by the courts. But it may be said that unless the power to 
be classified is clearly incidental to legislative power, the Legislature 
should not assign it to its own Members. People v. Tremaine, 252 
N. Y. 27, 168 N. E. 817 (1929). Previous to 1928 there was con- 
siderable difference of opinion on whether the power of appoint- 
ment, regardless of the type of case involved, was executive or leg- 
islative in character; and it is admitted that in certain instances 
legislative appointments properly may be, and have been, made. 
(1929) 42 Harv. L. Rev. 426. Although the subject of appointive 
power has not received extensive treatment by the Federal courts, 
there are numerous State authorities to the effect that the power of 
appointment is not inherently executive. People v. Freeman, 80 Cal. 
233, 22 Pac. 173 (1899); Hovey v. State, 119 Ind. 401, 21 N. E. 21 
(1889); see People v. Hurlbut, 24 Mich. 44, 63 (Christiancy, J.), 
80 (Campbell, Ch. J.), 93 (Cooley, J.) (1871). In Springer v. 
Government of Philippine Islands, 277 U. S. 189, 48 Sup. Ct. 480, 
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72 L. ed. 845 (1928), however, the court said, “Legislative power, 
as distinguished from executive power, is the authority to make laws, 
but not to enforce them or appoint the agents charged with the duty 
of such enforcement.” This case, taken on its facts, seems to have 
drawn a line around at least one type of appointment, namely, of 
agents to execute laws passed by Congress, and holds that such ap- 
pointments are solely within the executive powers. Although no 
case has since arisen requiring a judicial determination on this exact 
point, it is submitted that the decision constitutes a sound basis for 
the opinion of the Attorney General. 


The problem of deciding just what are the characteristics of an 
agent who may be appointed by Congress, still remains. Judging 
from the last suggestions of the Attorney General to aid in framing 
a substitute resolution for House Joint Resolution 304 which would 
conform to his opinion,? the problem is rather troublesome and per- 
haps amenable to compromise in borderline situations. 


Further, it is submitted that the proposed House Joint Resolution 
366 * does not meet the constitutional objections raised by the At- 
torney General’s opinion unless his last suggestion for amendment 
of House Joint Resolution 366 can be justified as a recognition of the 
position taken by Mr. Justice Holmes in his dissenting opinion in 
Springer v. Government of Philippine Islands, supra. Mr. Justice 
Holmes there said, referring to the establishment of the Smithsonian 
Institution, ‘‘Parallel to the case before us, Congress long ago estab- 
lished the Smithsonian Institution, to question which would be to 
lay hands on the Ark of the Covenant; . . ..” In establishing the 
Smithsonian Institution, Congress, among other things, provided for 
the business of the Institution to be carried on by a board of regents, 
to be composed of the Vice President of the United States, the 
Chief Justice of the United States, the Mayor of the city of 
Washington (later amended), three Representatives to be chosen 
by the Speaker of the House of Representatives, three Senators 
to be appointed by the President of the Senate, and six other 
persons not members of Congress, two of whom to be members 
of the National Institute and the other four to be inhabitants of the 
States, no two from the same State. 9 Stat. 102 (1846), 20 U. S.C. 
§ 42 (1934). As indicated by Mr. Justice Holmes, supra, the estab- 
lishment of this board of regents and the provision for Members of 
Congress to serve on the same has never been questioned. By anal- 
ogy, it might be contended that the New York World’s Fair Com- 
mission, as provided for in House Joint Resolution 366, is no more 
objectionable than is this board of regents and thus justify the sug- 
gestion of the Attorney General for framing House Joint Resolution 
366. It is submitted, however, that if such line of reasoning does 
so justify the Attorney General in his last-indicated position, his 
published opinion goes far beyond the necessities of the case treated. 


G. O. A. 


2See note 1, supra. 
3 See note 1, supra. 
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STATES—UNITED STATES—TITLE To Lanp CEDED By STATE TO 
U. S.—ErFrect oF BREACH oF CONDITION SUBSEQUENT.—The Sec- 
retary of the Treasury requested an opinion of the Attorney General 
of the United States as to the present status of the title to a tract of 
land ceded to the Untied States by an Act of the General Assembly 
of the State of Delaware.’ The cession was conditioned on the locat- 
ing and maintenance of a Quarantine Station thereon. The United 
States accepted the grant, established a Quarantine Station, but sub- 
sequently abandoned it. Held, that the title became and still is vested 
in the United States in the absence of appropriate action by the State 
of Delaware revesting title in that state. Op. Att’y Gen., July 22, 
1937; Status of Title to Tract of Land Known as Delaware Break- 
water, Delaware, Quarantine Station, Vol. 39, Op. No. 17. 

A grant of a freehold to which is annexed a condition subsequent 
gives the grantee a vested estate subject to forfeiture for breach of 
the condition. Ruch v. Rock Island, 97 U. S. 697, 24 L. ed. 1101 
(1878) ; Schulenberg v. Harriman, 21 Wall 44, 22 L. ed. 551, (U. 
S. 1874); Clapp v. Wilder, 176 Mass. 332, 57 N. E. 692 (1900) ; 
3 Gray, THE Rute AGAINst Perpetuities (3d ed. 1915) 6. The 
breach does not ipso facto put an end to the estate granted, but the 
estate continues until proper steps are taken by a proper party to 
enforce the forfeiture. Atlantic and Pacific Railroad v. Mingus, 165 
U. S. 413, 17 Sup. Ct. 348, 41 L. ed. 770, (1896). The proper party 
to enforce the forfeiture by entry or claim is the grantor or his heirs, 
or the devisor, and he alone has the right to take advantage of the 
breach. 2 Bt. Comm. 156. The above rule applies when the grantor 
is the United States. Atlantic and Pacific Railroad v. Mingus, supra 
(grantee a private citizen) ; Schulenberg v. Harriman, supra (grantee 
a state); Lowry v. Hawaii, 215 U. S. 554, 30 Sup. Ct. 209, 54 L. ed. 
325, (1909) (grantee a territory). 


1 Delaware Laws, 1887-1889, ch. 449, p. 549, provides as follows: “Section 
1. That Hiram R. Burton, David L. Mustard and Franklin C. Maull, of Sussex 
County, be, and they are ‘hereby appointed Commissioners on the part of the 
State of Delaware, and they, or a majority of them are hereby authorized and 
empowered in conjunction with any agent or person appointed by the President 
of the United States, or by the Secretary of the Treasury, to locate and fix 
the boundaries of any quantity of land belonging to the State of Delaware, 
not exceeding fifteen hundred feet front, and twelve hundred feet deep from 
low water mark, situated and lying on the Delaware Bay, between the United 
States Government Iron Pier, and the Point of Cape Henlopen; and the land 
so located and designated by the aforesaid Commissioners, in conjunction with 
the agent or person appointed as aforesaid by the President of the United 
States or the Secretary of the Treasury, and all claim, title and right of soil 
and jurisdiction of the State of Delaware into or over the same, are hereby 
ceded to and vested in the United States in perpetuity; that a plot of the 
land so located and hereby ceded as aforesaid be made and recorded in the 
office of the Recorder of Deeds, in and for Sussex County; Provided, that 
the sovereignty and jurisdiction of this State shall extend over the land 
hereby ceded to the United States so far as that all civil and criminal process 
issued under any laws of this State may be executed in any part of said lands 
and the buildings and structures thereon erected. 

“Section 2. That the above cession of land and jurisdiction is made upon the 
express condition that a Quarantine State shall be located and maintained 
thereon by the United States.” 

2 Obviously the words “Quarantine State” in Section 2 of the grant is the 
result of a clerical error and should read Quarantine Station. 
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The opinion of the Attorney General indicates that the common 
law rule will apply, in the absence of statutory change, in those cases 
in which the grantor is a state and the grantee the United States. 
It further holds that the Statute of Limitations does not run after 
breach even in favor of the United States. Thus stated the opinion 
has the effect of placing the United States in the same position and 
subject to the same rights and duties as a private citizen in respect 
to land acquired by grant. It is to be remembered, however, that the 
opinion relates only to the possession of land held as an ordinary 
proprietor and does not include acquisitions under constitutional 
powers. (1937) 5 Geo. Wash. L. Rev. 248. H. F. S. 
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ADMIRALTY JURISDICTION—LaBoR—SIT-DowN STRIKE OF SEA- 
MEN.—Various individuals, who had formerly been employed on the 
S. S. Oakmar, owned by the Calmar Steamship Corporation, staged 
a “sit-down” strike on the vessel for the purpose of coercing the 
owners to establish a higher wage scale for members of the union to 
which the strikers belonged, and to obtain other alleged advantages. 
The owners filed a possessory libel and a show cause order was 
granted. Held, that the admiralty court had jurisdiction to prevent 
a trespass and this jurisdiction was not superseded by any labor 
statutes. Calmar Steamship Corporation v. The Steamship Oakmar, 
Admiralty No. 2222, D. C. Md., Sept. 17, 1937. 

Due to the peculiar nature of their occupation, seamen have been 
the subject of legislative protection and regulation since the first 
Congress. 1 Stat. 131 (1790), 46 U. S. § 541-713 (1934). These 
statutes have been enacted not only to safeguard the welfare of the 
seamen as workmen, but to promote safety at sea. O’Hara v. Lucken- 
bach S. S. Co., 269 U. S. 364, 46 Sup. Ct. 15, 70 L. ed. 313 (1916) ; 
McCrea v. United States, 294 U S. 23, 55 Sup. Ct. 291, 79 L. ed. 
735 (1935). Because of the “necessity of discipline” element, and 
the legislative protection afforded seamen, admiralty courts and fed- 
eral departments have been slow to accept the right of seamen to 
strike. See action of Martime Commission in $. S. Algic case, New 
York Times, Sept. 11, 1937. Refusal to work by seamen for any 
reason at all, always involves the possible violation of Federal crimi- 
nal statutes relative to mutiny and revolt, as well as willful disobedi- 
ence of orders, and prosecution of the participants thereunder. Hamul- 
ton v. United States, 268 Fed. 15 (C. C. A. 4th, 1920), cert. den. 
254 U. S. 645, 41 Sup. Ct. 15, 65 L. ed. 454 (1920). There are two 
sections of the criminal code bearing on revolt and mutiny and in 
both the offense is made a felony. 35 Stat. 1146 (1909), 18 U.S. C. 
§§ 483-484 (1934). In addition wilful disobedience is made a mis- 
demeanor. 17 Stat. 273 (1872), 46 U. S. C. § 701 (1934). The 
statute punishing ‘willful disobedience” applies to individual acts 
while “revolt” implies combination. Hamilton v. United States, supra 
at 20. Further by the wording of the statute the locus of the offense 
may be only at “sea,” whereas in the other statutes the locus of the 
offense may be ‘“‘on the high seas, or on any other waters within the 
admiralty and maritime jurisdiction of the United States.” For these 
reasons the latter statute would not ordinarily be satisfactory for 
prosecution of individuals in strike cases. 

The right of seamen to strike has been recognized in cases at sea, 
where the unseaworthiness of the vessel or extraordinary conditions 
justify it. United States v. Ashton, Fed. Cas. No. 14,470 (C. C. D. 
Mass. 1834). Likewise, where the vessel was not endangered, this 
right has been impliedly recognized in cases in port either by failure 
to prosecute the strikers or by holding that they were entitled to 
wages earned which would not be so if they were guilty of revolt or 
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mutiny. See account of strike of crew of S. S. California, New York 
Times, Mar. 3, 1936, et. seqg.; Weisthoff v. American Hawaiian S. 
S. Co., 79 F. (2d) 124 (C. C. A. 2d, 1935), cert. den. 296 U. S. 
619, 56 Sup. Ct. 140, 80 L. ed. 439 (1935). In either case, it is gen- 
erally a prerequisite that either extraordinary conditions or a statutory 
violation on the part of the employer be involved before the strike 
will be tolerated. 

A distinction should be taken as to strikes in port between those 
taking place on a voyage and those at the termination thereof. In 
the former case, the men are bound, through the shipping articles, 
to the ship just as the ship is bound to the men. See Trent v. Gulf 
Pacific Lines, 42 F. (2d) 903, 904 (S. D. Tex. 1930). In the 
latter case, the seamen have either been paid off or fulfilled their 
contract and are no longer bound to the ship. Therefore, the criminal 
statutes involving revolt or mutiny are no longer applicable. The 
seamen are exempted from penalties and forfeitures for what might 
otherwise be misconduct on their part. See The Thomas Tracy, 24 
F. (2d) 372, 373 (C. C. A. 2d, 1928), cert. den. 277 U. S. 595, 48 
Sup. Ct. 530, 72 L. ed. 1005 (1928). 


The “sit-down” strike as a popular labor weapon is of comparatively 
recent origin and if used heretofore with respect to vessels, has reached 
the courts only through criminal prosecution of the participants under 
Federal statutes. This case presages that it will meet with small 
favor in the field of admiralty. While there is a growing tendency 
to recognize the interest of the employee in the business of the em- 
ployer, even where such interest impinges on formulated ideas of 
property rights, the greater interest of the public in general has been 
overlooked in the attempt to adjust relationships. Labor, as well as 
capital, must accept the responsibility of appealing to the proper 
legal and arbitral channels in order to protect the common good. In 
no field will it find more vigorous opposition to irregular practices 
than in admiralty, both because such courts are reluctant to tolerate 
any strike unless it is clearly justifiable, and because shipping being a 
direct instrument of commerce, the interference with public rights is 
more clearly apparent. A. C. R. 


CoNsTITUTIONAL Law—DvE Process—ALIENATION OF AFFEC- 
TIONS—LEGISLATION—VALIDITY oF Act ABOLISHING REMEDIES.— 
In an action for alienation of affections of the plaintiff's husband, the 
constitutionality of the New Jersey anti-heart balm act was raised. 
The plaintiff alleged the act was unconstitutional in so far as it de- 
prived her of property and rights without due process of law. Held, 
that it was within the province of the Legislature to abolish such an 
action, assuming but not deciding, that the plaintiff would have had a 
cause of action at common law for the alleged alienation of affections 
of her husband. Bunten v. Bunten, 192 Atl. 727 (N. J. 1937). 

The purpose of this note is to bring up to date a note on the con- 
stitutionality of anti-heart balm legislation Note (1936) 5 Geo. 
Wash. L. Rev. 89. 

Indiana was the first state to pass anti-heart balm legislation. New 
York, Illinois, Michigan, New Jersey and Pennsylvania followed suit. 
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Much controversy has arisen as to the constitutionality of such legis- 
lation. The acts are all similar, having a preamble which states that 
the remedies provided for by law for the enforcement of actions 
based on alleged alienation of affections, etc., have been subjected to 
grave abuses, and it is declared to be the public policy to the state 
that the best interests of the people of the state will be served by the 
abolition of such remedies. Ind. Laws 1935, C. 208; New York Laws 
1935, C. 263; Ill. Laws 1935, C. 38; Mich. Acts 1935, No. 127; 
N. J. Laws 1935, C. 279; Pa. Laws 1935, C. 189. 

In an action for criminal conversation and alienation of affections, 
the constitutionality of the New York anti-heart balm legislation was 
raised. It was held that since important rights were involved, the 
Legislature was without power to abolish the action without pro- 
viding a substitute of some other adequate remedy. Hanfgarn v. 
Mark, 248 App. Div. 325, 289 N. Y. S. 143 (1936). The Court of 
Appeals refused to review the case because of a procedural technical- 
ity. This case was appealed to the Supreme Court of the United 
States. On October 18, 1937, the appeal was dismissed for want of a 
substantial federal question. The appeal of Fearon v. Treanor, infra, 
met the same fate on May 24, 1937. 

For a criticism of this case see (1936) 21 Cornell L. Q. 677; note 
(1936) 5 Geo. Was. L. Rev.: see (1936) 3 U. or Cur. L. REv.; 
(1936) 85 U. or Pa. L. Rev. 110. 

But in the case of Fearon v. Treanor, 272 N. Y. 268, 5 N. E. (2d) 
815 (1936) and amended in 8 N. E. (2d) 36 (1937), the Court of 
Appeals in an action for breach of promise and seduction, upheld the 
validity of the legislation on the broad ground that the Legislature 
has plenary power in dealing with the subject of marriage. A mar- 
riage contract is not within the impairment of obligation of con- 
tracts clause of the Federal Constitution. It was held that, since a 
woman’s right to sue her seducer was purely statutory, this cause of 
action unquestionably could be abolished. For a criticism of this 
last view see (1937) 11 Sr. Jouns L. Rev. 304. For the view that 
the Legislature may abrogate statutory remedies but cannot abolish 
common law rights and remedies without setting up a substitute, see 
note (1937) 17 B. U. L. Rev. 415, (1936) 85 U. or Pa. L. Rev. 110. 

The Michigan anti-heart balm act does not abolish an action for 
alienation of affections where brought against a parent or brother 
or sister or one in loco parentis. In an action against the stepfather 
of his wife, the plaintiff claimed the statute abolishing the action for 
criminal conversation was invalid. It was held that, since the State 
Constitution had a general provision to the effect that the common 
law and the statute laws in force at the time of the adoption of the 
constitution remain in force until they expired by their own limita- 
tions or were altered or repealed, the retention of the common law 
is expressly conditioned upon the right to abrogate it. Bean v. Mc- 
Farland, 280 Mich. 19, 273 N. W. 332 (1937). 

A husband sued his parents-in-law for the alleged alienation of 
affections of his wife. It was held that the Legislature could enact 
such laws covering public policy. That part of the law which imposes 
a penalty for bringing any such action is unconstitutional as it de- 
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prives the individual of an inherent right to test the validity of the 
legislation. Pennington v. Stewart, Indiana, Oct. 25, 1937 as yet un- 
reported. 

The case of Maynard v. Hill, 125 U. S. 190, 8 Sup. Ct. 723, 31 L. 
ed. 654 (1888) held that the marriage contract was not such a con- 
tract as to come within the scope of Article I, section 10, of the Fed- 
eral Constitution. The remaining constitutional problem is whether 
the due process clause of the Fourteenth Amendment is violated by 
taking away these causes of action without providing a substitute. 
For a good discussion of this particular point see note (1936) 5 
Geo. WasH. L. Rev. 89. For the view that such legislation is 
within the police power of the states, see legis. (1936) 5 BrooKLyNn 
L. Rev. 196. Note (1935) 13 N. Y. Univ. L. Q. Rev. 104; see 
(1936) 85 U. or Pa. L. Rev. 196; (1937) 23 Va. L. Rev. 602. For 
the view that the legislation is unconstitutional see note (1936) 30 
Itt. L. Rev. 764. See Hibschan, Can Legal Blackmail Be Legally 
Outlawed? (1935) 69 U. S. L. R. 474 (unconstitutional to abolish 
common law rights and remedies). 


In the case of Bunten v. Bunten, supra, the Court made a state- 
ment which showed their consideration of the social problems in de- 
ciding on the constitutionality of the law. When evil minds turn 
rights into instruments of wrong, and where the wrong has grown 
to such proportions as to far outweigh the good, “and it is im- 

possible to correct the situation otherwise, then it is necessary to 
‘ call upon the good member of society to forego some of those rights 


previously enjoyed so that the ther good members of society, greater 
in number, may be relieved of the fear and harm resulting from the 
wrong.” G. W. W. 


CopyRIGHTS—CoPyYRIGHT OF PATENTABLE DESIGNS—INFRINGE- 
MENT OF COPYRIGHT RY MANUFACTURE IN ANOTHER MEDIUM— 
One Peterson in the employ of the plaintiff created an original design 
for a “memorial.” A certificate of copyright registration on the draw- 
ing of the memorial issued to the plaintiff as a design for a work of 
art. The application drawing filed in the Copyright Office shows the 
memorial to be a rather large cemetary monument or tombstone. 
Plaintiff photographed the memorial and placed thereon the specifi- 
cations and a notice of copyright. This photograph with others sub- 
sequently came into the hands of one of the defendants. Without 
the knowledge or consent of the plaintiff, another of the defendants 
copied the memorial by tracing from the photograph and thereafter 
built it for the first defendant. Plaintiff brought suit alleging in- 
fringement of his copyright. Held, first, that the memorial design is 
an artistic drawing fairly within the fine arts and was entitled to 
copyright as a design for a work of art. The complete memorial is 
clearly an object of art as well as an article of manufacture. Secondly, 
the copyright grant of the exclusive right “to complete, execute, and 
finish it if it be a design for a work of art” entitles the owner of the 
copyright to protection from the manufacture of the design in another 
medium. Jones Bros. Co. v. Underkoffler et al, 16 F. Supp. 729 
(M. D. Penn. 1936). 
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The instant case raises again the oft repeated controversy whether 
a patentable design may be copyrighted and, if so, the extent of the 
protection secured under the copyright law. 

The Copyright Act of 1909 extends copyright protection to “works 
of art” and “designs or models for works of art” with the further pro- 
vision that the owner of the copyright shall have the right to “complete, 
execute, and finish it if it be a model or design for a work of art.” 
35 Stat. 1075, 1076, 1088 (1909), 17 U. S. C. §§ 1, 5 (1934). The 
Register of Copyrights acting under alleged Congressional authority, 
35 Strat. 1085 (1909), 17 U. S. C. § 53 (1934), defined the phrase 
“works of art” as being limited, presumably in the light of both the 
wording of prior copyright statutes and of the design patent statute 
couched in terms of “articles of manufacture,” to “works of fine art. 
(Paintings, drawings, and sculpture),” expressly rejecting from 
the scope of the term “embroideries, garments, laces, woven fabrics, 
or any similar article” as well as “productions of the industrial arts 
utilitarian in purpose.” Copyright Regulations § 12. Wet in his 
CopyricHt Law (1917) at page 214 takes the position that this 
definition of the term “works of art” is unduly restricted and un- 
supported either by statute or decision. 


The patent design statute in part reads, “any person who has in- 
vented any new, original, and ornamental design for an article of 
manufacture . . . may obtain a patent therefore” (italics added). 
R. S. 4929, 4933 (1902), 35 U. S. C. § 73 (1934). 


Text writers agree that certain designs may properly be pro- 
tected either by copyright or by design patent. See the dictum on this 
point in the principal case. DeWotr, AN OUTLINE oF CoPpyRIGHT 
Law (1925) 22; Wert, Copyright Law (1917) § 205; SHoe- 
MAKER, PATENTS FOR Desicns (1929) § 21; Symonps, PATENTS 
FoR DesiGns (1914) § 16. Numerous legislative attempts have been 
made to end the controversy by a system of federal registrations of 
designs, but each proposal has usually suffered a short and stormy 
career in a sea of conflicting opinions and attitudes. OppENHEIM, 
Cases ON TRADE REGULATION (1936) 393, 394, note 108; SPENCER, 
Unitep States Patent Law System (1931) §§ 5, 6; Solberg, 
The Present Copyright Situation (1931) 40 Yate L. J. 184, 187-189. 

The problem is particularly important in the protection of goods 
of short lived or seasonal character. The Copyright Office has spe- 
cifically ruled that woven fabrics, garments, or similar articles are 
not subject to copyright. Copyright Office Regulations § 12. The 
Court in Cheney Bros. v. Doris Silk Corp., 35 F. (2d) 279 (C. C. A. 
2d, 1929), cert. den. 281 U. S. 728, 50 Sup. Ct. 245, 74 L. ed. 1145 
(1930), denied relief from piracy of printed silk designs where suit 
was brought on the theory of unfair competition. The Court pointed 
out that the remedy was a legislative, and not judicial, amendment to 
the copyright law. See OppENHEIM, CASES ON TRADE REGULATION 
(1936) 390, note 107; Blunt, Fighting the Design Pirate (1933) 
15 Jour. Pat. Orrice Soc. 29. 

Other manufacturers have fared little better. It has long been 
held that a manufacturer of unpatented articles cannot in effect 
monopolize their production and sale by copyrighting a drawing of 
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the article. Lamb v. Grand Rapids Furn. Co., 39 Fed. 474 (C. C. 
W. D. Mich. 1889) (furniture); National Cloak and Suit Co. v. 
Standard Mail Order Co., 191 Fed. 528 (C. C. S. D. N. Y. 1911) 
(garments) ; Jack Adelman, Inc. v. Sonner’s and Gordon, Inc. 21 
U. S. Pat. Q. 218 (S. D. N. Y. 1934) (dress). Nikonow, Patent 
Protection for New Designs of Dresses (1935) 17 Jour. Pat. OFFICE 
Soc. 253. The copyright owner does not secure an exclusive right in 
the article illustrated in the copyrighted drawing. Baker v. Seldon, 
101 U. S. 99, 25 L. ed. 841 (1879) (system of bookkeeping not pro- 
tected by copyrighting book illustrating and explaining system) ; cf. 
King Feature Sydnicate v. Fleischer, 299 Fed. 533 (C. C. A. 2d, 
1924) (copyrighted book of cartoons infringed by manufacture of a 
“Spark Plug” toy horse) ; Fleischer Studios v. Ralph A. Freundtch, 
Inc., 73 F. (2d) 276 (C. C. A. 2d, 1934), cert. den. 294 U. S. 717, 
55 Sup. Ct. 516, 79 L. ed. 1250 (1935) (copyrighted book of cartoons 
picturing “Betty Boop” infringed by the manufacture of a “Betty 
Boop” doll). 

It is to be hoped that Congress will, in the not too distant future, 
enlighten the bench and bar by a more comprehensive definition of 
the Copyright expression “works of art.” The only guidance at 
present is to be found in the definition by the Register of Copyrights 
made under somewhat dubious authority. j. A 


LAaBoR— PICKETING—WIscoNnsIN LABor CopE—CONSTITUTION- 
ALITY—ANTI-INJUNCTION Law.—The Wisconsin Labor Code (St. 
Wis. 1935, Sections 103.51 to 103.63) authorizes giving publicity 
to labor disputes, declares “peaceful picketing” and “patrolling” law- 
ful and prohibits the granting of an injunction against such conduct. 
Plaintiff, a tile contractor, was willing to sign an agreement with the 
Defendant Labor Union to unionize his business providing they would 
omit Article III of the agreement which prohibited a contractor 
working with tools or as a helper. The Union refused to omit this 
section. Plaintiff performed much of his work personally, and his 
business was too small to make it practicable for him to comply with 
the Defendants’ demands. From two to four men of the Labor Union 
picketed Plaintiff's place of business carrying banners saying: “P. 
Senn Tile Layers Company is unfair to the Tile Layers Protective 
Union.” Plaintiff asked an injunction against the picketing and 
publicity. Held, that (1) the Labor Code, which, through provisions 
authorizing peaceful picketing and giving of publicity in labor dis- 
putes, permitted labor unions to endeavor to induce an employer to 
unionize his shop and to refrain from working with his own hands, 
does not violate the 14th Amendment, and (2) a hoped-for job is 
not “property” such as it guaranteed by the Federal Constitution 
and the diversion of it is not an invasion of a constitutional right. 
Senn v. Tile Layers Protective Union, Local No. 5, 57 Sup. Ct. 857 
(U. S. 1937). 

The Wisconsin statute involved in the instant case is similar in 
scope and purpose in the State field to that of the Norris-LaGuardia 
Act in the Federal field. 29 U. S. C. §§ 101-115 (1934). For a 
discussion of the federal statute, see Note (1934) 3 Gro. Wasu. L. 
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Rev. 126. Miller Parlor Furniture Company v. Furniture Workers 
Industrial Union, 8 F. Supp. 209 (N. J. 1934), where it was held that 
the desire of a labor organization to unionize a factory was a labor 
dispute within the terms of the Norris-LaGuardia Act, and that 
peaceful picketing could not be enjoined by the terms thereof. 

The Supreme Court of Wisconsin ruled below, 222 Wis. 383, 268 
N. W. 270 (1936), that the facts involved a “labor dispute” within 
the terms of the Code, that the means used by the Union were law- 
ful, and that the end was legal. The decision here was that the Court 
must take these findings of the highest state court as conclusive, to 
determine whether, as so constructed and applied, the Statute is re- 
pugnant to the Constitution of the United States. Anti-Injunction 
acts, both state and federal, present a marked departure in public 
policy toward labor and capital disputes, with the aim of equalizing 
the positions of the two in their power to bargain. In the old order 
the injunction comes first, in the new one last. Goldfinger v. Feintuch, 
159 Misc. 806, 288 N. Y. S. 855 (1936). The old English Con- 
SPIRACY AND PROTECTION OF Property Act, 1875, 38 and 39 Vic., 
Chap. 86, Section 7, Number 4, made a criminal offense of the prac- 
tise of “watching and besetting” the house or place of business of 
another to compel him to abstain from doing any act he had a legal 
right to do. Charnock v. Court, 2 Ch. 35, 68 L. J. Ch. 550 (1899). 
Until 1875, workmen in England were criminally indictable for com- 
bining in furtherance of a trade dispute. Not until 1906 did picketing 
become legal in England. THe Trapes Dispute Act, 1906, 6 Edw. 
VII, Chap. 47, Section 2. In America the injunction was recognized 
as a remedy for peaceful picketing in 1888, in the first case of im- 
portance, Sherry v. Perkins, 147 Mass. 212, 17 N. E. 307, (1888) 
and a few years later its wide-spread use caused bitter controversy. 
There was a growing tendency in the older cases, to look upon 
picketing as unlawful in itself, Vegelahn v. Guntner, 167 Mass. 92, 
44 N. E. 1077, (1896); Pierce v. Stablemen’s Union, 156 Cal. 70, 
103 Pac. 324, (1909); Barnes v. Chicago Typographical Union, 232 
Ill. 424, 83 N. E. 940, (1908) and to regard the injunction as a 
necessary protection for property rights, including intangibles such 
as business and business rights. To destroy a business by coercion 
has been held as much an invasion of property right as physical de- 
struction. Jensen v. Cooks’ and Waiters’ Union of Seattle, 39 Wash. 
531, 81 Pac. 1069, (1905) ; Goldberg v. Stablemen’s Union, 149 Cal. 
429, 86 Pac. 806, (1906). The attempt of the Crayton Act, 38 
Stat. 731, 738 (1914), 29 U.S. C. § 32 (1934) to limit the use of 
the injunction was nullified by the interpretation of many courts. 
American Steel Foundries v. Tri-City Central Trades Council, 257 
U. S. 184, 42 Sup. Ct. 72, 66 L. ed. 189 (1921). There is no uni- 
formity in the decisions of the courts today, under the common law 
or under statutes. The majority of states refuse to enjoin peaceful 
picketing. Watsu, Equity (1930), p. 244; Harper, Torts (1933), 
p. 490. Anti-Injunction statutes have been passed by a few states 
and have met many obstacles. In re Opinion of the Justices, 275 
Mass. 580, 176 N. E. 649 (1931). It has been held under the 
Norris-LaGuarpiA Act that interference with the right to do 
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business is destruction of property. Knapp-Monarch Company v. 
Anderson, 7 F. Supp. 332 (E. D. Ill. 1934). A statute making it 
a misdemeanor to picket for the purpose of interfering with business 
has been held constitutional. Hardie-Tynes Manufacturing Com- 
pany v. Cruise, 189 Ala. 66, 66 So. 657, (1914). It has been held 
that a statute prohibiting an injunction of peaceful picketing is un- 
constitutional. Goldberg v. Stablemens’ Union, 149 Cal. 429, 86 
Pac. 806 (1906). In Ex Parte Stout, 82 Tex. Crim. Rep. 183, 198 
S. W. 967 (1917) the court went so far as to say that it was the 
duty of the city of El Paso to enforce its ordinance against picketing 
to protect the property of its citizens. Presenting issues never ex- 
pressly passed upon by the United States Supreme Court before, the 
opinion in the instant case gives one of the most liberal construc- 
tions of an Anti-Injunction statute yet held. In another case the 
Wisconsin Supreme Court in discussing the policy of the Act said: 
“The question is whether the legislature may declare lawful acts on 
the part of workingmen or groups of them that in its judgment are 
necessary in order to give to labor an economic weapon which tends 
to balance the capacity for economic duress which past conditions 
have created in the employer. We discover no constitutional provi- 
sion which denies this power to the legislature.” American Furniture 
Company v. I. B. of T. C. and H. of A. Chauffeurs, etc., 222 Wis. 
338, 268 N. W. 250, (1936). 


In a dissenting opinion of the instant case Mr. Justice Butler 
denied the right of the state to enact legislation which would infringe 
upon the rights of the employer, as shown by the facts, as repugnant 
to the Fourteenth Amendment of the Constitution. Truax v. Cor- 
rigan, 257 U. S. 312, 42 Sup. Ct. 124, 66 L. ed. 254 (1921). In 
the last cited case, the Supreme Court of The United States reversed 
the holding of the Arizona Supreme Court, and declared that picket- 
ing done under an Anti-Injunction Statute (Ariz. Revised Statutes, 
1913, Paragraph 1464) which was similar to the Crayton Act, 
Section 20, supra, was unlawful. It was distinguished by the ma- 
jority opinion from the present case by pointing out that the basis 
for this decision was the fact that there was evidence of abusive and 
slanderous language and handbills, and other disorder. Four dis- 
senting justices in Truax v. Corrigan, supra, upheld the Arizona 
Statute with arguments substantially embodying the doctrine of the 
American Furniture Company v. I. B. of T. C., etc. It was not 
actual violence, however, (conduct was disorderly rather than vio- 
lent) in the Arizona case which inflicted injury upon the Plaintiff, 
but the resulting loss of patronage to his business. New York has 
taken the view that the fact that publicity and notification of a labor 
dispute will result in coercing the parties informed, to the detriment 
of the Plaintiff and his business cannot be taken into consideration, 
and the court has no power to issue an injunction. Stillwell Theatre 
Inc., v. Kaplan, 259 N. Y. 405, 182 N. E. 63 (1932) ; Levering and 
Garrigues Company v. Morrin, 71 F. (2d) 284, (C. C. A. 2d, N. Y. 
1934). Contra: Vonnegut Machinery Co. v. Toledo Machine and 
Tool Company, 263 Fed. 192 (N. D. Ohio 1920). It has been said 
that adoption of the idea of the proponents of the Witson BILL 
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(H. R. 11032, 62d Congress, 1911, 1st Session) which advocated a 
return to the original concept of “property” which left out business 
and business rights, would clarify the situation. (1936) 11 Wis. L. 
Rev. 552. 

In a question where the judiciary is called upon to exercise a quasi- 
legislative function of weighing relative social values, as between the 
parties to a labor dispute, it has been held, and it seems the better 
view, that the courts should leave the interested parties to settle the 
problem between themselves. Stillwell Theatre Inc., v. Kaplan, supra. 
This is in accord with the statement of Mr. Justice Brandeis from 
his dissenting opinion in Truax v. Corrigan, supra: “Pending the 
ascertainment of new principles to govern industry, it was wiser for 
the State not to interfere in industrial struggles by the issuance of 
an injunction.” At least, where the legislature in the proper exer- 
cise of its function has reached such a result by enactment, that 
determination should be given the benefit of every presumption of 
constitutionality upon review by the judiciary. Fenske Bros., Inc. 
v. Upholsterers’ International Union of North America, 358 Ill. 239, 
193 N. E. 112, (1934). cn oS 


PaTENTS—BILL oF COMPLAINT—SHoRT ForM—R. S. 4886 AnD 
R. S. 4887.—Plaintiff’s bill in an infringement suit alleged the issue 
and ownership of certain patents, compliance with the statute and 
rules of practice of the Patent Office and infringement. The bill 
failed to allege compliance with the requirements of R. S. 4886 and 
4887. Held, that the motion to dismiss on the ground that plain- 
tiff’s bill insufficiently stated a cause of action should have been de- 
nied. Mumm v. Jacob E. Decker and Sons, 301 U. S. 170, 57 Sup. 
Ct. 675, 81 L. ed. 701 (1937). 

The question raised by the instant case is the sufficiency of the 
so-called “short” bill of complaint in patent infringement suits. Be- 
fore adoption of the new Equity Rules, 28 U. S. C. §723 (1934), 
198 Fed. v, 115 C. C. A. v, it was well settled that plaintiff, among 
other things, must allege compliance not only with the affirmative 
but also the negative requirements of R. S. 4886 and 4887. Amer- 
ican Graphophone v. National Phonograph, 127 Fed. 349 (S. D. 
N. Y. 1904) and cases there cited. A conflict developed shortly 
after the new Equity Rules went into effect as to the proper con- 
struction of Rule 25 which provides in part: “Hereafter, it shall be 
sufficient that a bill in equity shall contain, in addition to the usual 
caption: * * * 

“Second, a short and plain statement of the grounds upon which 
the court’s jurisdiction depends. 

“Third, a short and simple statement of the ultimate facts upon 
which the plaintiff asks relief, omitting any mere statement of evi- 
dence. * * *” 

The basis of the conflict seems to have been what facts constitute 
“ultimate facts” in patent suits. Some courts held that the require- 
ments of R. S. 4886 and 4887 were the ultimate facts and hence 
Equity Rule 25 did not change patent pleading. Ingrassia v. A. C. 
W. Mfg. Corp., 24 F. (2d) 703 (C. C. A. 2d, 1928) ; Maxwell Steel 
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Vault v. National Casket, 205 Fed. 515 (E. D. N. Y. 1913); Bayley 
v. Braunstein Bros., 237 Fed. 671 (S. D. N. Y. 1916); Schaun & 
Uhlinger v. Copley-Plaza, 243 Fed. 924 (Mass. 1917); Aluminum 
Die Casting v. Allied Die Casting, 15 F. (2d) 880 (E. D. N. Y. 
1924); White v. Studebaker Corp., 30 F. (2d) 835 (S. D. Calif. 
1929); cf. Davis v. Motive Parts Corp., 16 F. (2d) 148 (S. D. 
N. Y., 1922); American Laundry v. Prosperity Co., 294 Fed. 144 
(N. D. N. Y. 1923); Activated Sludge v. Filtros, 10 F. Supp. 241 
(W. D. N. Y. 1935). A contrary holding was reached in other cases 
on the ground that the issue of a patent in full compliance with the 
statutes is an ultimate fact, or that such issue is sufficient to raise 
a prima facie case and non-compliance with the negative require- 
ments of R. S. 4886 and 4887 is a matter of defense. Moeller v. 
Scranton Glass Instrument Co., 19 F. (2d) 14 (C. C. A. 3d, 1927) ; 
Zenith Carburetor v. Stromberg Motor Devices, 205 Fed. 158 (E. D. 
Mich. 1913) ; General Bakelite v. Nikolas, 207 Fed. 111 (E. D. N. Y. 
1913); Jost v. Borden Stove, 262 Fed. 163 (E. D. Pa. 1920); Mc- 
Cullough Egg Equipment v. Poultry Producers, 50 F. (2d) 945 
(N. D. Calif. 1931); See Pittsburgh Water Heater, 222 Fed. 950 
(W. D. Pa. 1915). The Supreme Court in the principal case points 
out that the test for the sufficiency of a bill of complaint should be 
the essentials of plaintiff's case. The ultimate facts are those facts 
which plaintiff must prove. The negative requirements of R. S. 
4886 and 4887 are matters of affirmative defense and it is not a part 
of plaintiff's case to negative these defenses. Grant of a patent is 
prima facie evidence, until the contrary is shown, that all conditions 
of patentability under the statutes have been satisfied. T. L. B. 


SECURITIES AND EXCHANGE CoOMMISSION—SECURITIES AND Ex- 
CHANGE Act oF 1934—HEarINGs—JupiciaAL REVIEW oF CoMMIs- 
sion Action.—Petitioners filed with the Securities and Exchange 
Commission applications for the registration of certain of their securi- 
ties on registered stock exchanges. Subsequent thereto and under 
Section 24(b) of the Act (Securities & Excuance Act of 1934, 
48 Stat. 881, T. 15 U. S. C. § 78a et seq.) which states that “Any 
person filing any . . . application, report, or document may make 
written objection to the public disclosure of information contained 
therein, stating the grounds for such objection, and the Commission 
is authorized to hear objections in any such case where it deems it 
advisable . . .”, objections to the public disclosure of certain infor- 
mation were filed and hearings as to the pertinency of the objections 
were requested. Hearings were allowed and the decision reached by 
the Commission in each case was that the information involved was 
in the public interest and therefore application for confidential treat- 
ment should be denied. Within sixty days thereafter, petitions were 
filed in the United States Court of Appeals for the District of Co- 
lumbia, pursuant to Section 25(a) of the Act, (supra) requesting 
the court to modify or set aside the action of the Commission. Later, 
petitioners moved for an order under Rule 33 of that court to require 
the Commission to file with the court a transcript of the record of 
proceedings; whereupon the Commission filed a motion to dismiss 

10 
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on the ground that its actions under Section 24(b) were not review- 
able within the meaning of Section 25 of the Act. Held, that the 
actions of the Commission in this instance were properly reviewable 
under the express statutory provisions of the Act (Sec. 25(a)) and 
therefore, the motion should be denied. American Sumatra Tobacco 
Corp. v. Securities & Exchange Commission, Nos. 6776, 6794, 6815, 
6878, App. D. C. Sept. 30, 1937. 


Section 25(a) provides that “Any person aggrieved by an order 
issued by the Commission in a proceeding under this title to which 
such person is a party may obtain a review of such order in... 
the Court of Appeals of the District of Columbia, by filing in such 
court, within sixty days after the entry of such order, a written 
petition praying that the order of the Commission be modified or 
set aside in whole or in part.” The position taken by the Commis- 
sion is that an order properly reviewable within the meaning of this 
section must have been one issued only after a hearing and finding 
of facts, and not an order issued under Section 24(b) which allows 
the Commission its own discretion in considering objections to the 
public disclosure of information. Such a position is untenable with 
the Commission’s rule which clearly recognizes the right of petition- 
ers to a judicial review. Rule UB2i2, RuLEs & REGULATIONS under 
the Securities & ExcHance Act of 1934. Moreover, it seems to 
have been the intention of Congress to limit the powers of the Com- 
mission over the property rights of those who might of necessity 
have dealings before it. H. R. Rep. No. 85, 73rd Cong. Ist Sess., 
at 21; Sen. Rep. No. 792, 73rd Cong. 2nd Sess., at 13; H. R. Rep. 
No. 1383, 73rd Cong. 2nd Sess., at 27. Such powers may not be 
exercised arbitrarily. United States v. Chicago, Milwaukee, St. Paul 
& Pac. R. R. Co., 282 U. S. 311, 51 Sup. Ct. 159, 75 L. ed. 359 
(1931). Indeed, Congress expressly prohibited the Commission from 
requiring the revealing of trade secrets or processes filed with any 
application, report, or other document. Srcuritres & EXCHANGE 
Act of 1934, 48 Star. 901, T. 15 U. S. C. $78x (1934). The 
Commission’s position is made more untenable by the fact that in 
this case, hearings were held in accordance with what seems to have 
been the better administrative practice. Reviewability of Section 
5(1) of the Interstate Commerce Act may be considered as parallel- 
ing this discussion. That section provides that “Whenever the Com- 
mission is of opinion, after hearing upon application of any carrier 
or carriers engaged in the transportation of passengers or property 
subject to this chapter, or upon its own initiative, that the division 
of their traffic or earnings, to the extent indicated by the Commis- 
sion, will be in the interest of better service to the public, or economy 
in operation, and will not unduly restrain competition, the Commis- 
sion shall have authority by order to approve and authorize, if as- 
sented to by all the carriers involved, such division of traffic or 
earnings, under such rules and regulations, and for such considera- 
tion as between such carriers and upon such terms and conditions, 
as shall be found by the Commission to be just and reasonable in 
the premises.” But, it may be noted that under this section a hear- 
ing is required. Under Section 20a of the Act which relates to the 
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issuance of securities, INTERSTATE CoMMERCE Act, 49 U. S. C. 
§ 20a (1934), orders may be entered without the necessity of a 
hearing, if the Commission “‘sees fit” id. 20a(6). It has been as- 
serted that a distinction should be made between mandatory orders 
given only after the required hearings, and permissive orders made 
within the discretion of the Commission. A distinction between such 
orders has been pointed out. The Chicago Junction Case, 264 U. S. 
258, 44 Sup. Ct. 317, 68 L. ed. 667 (1924). But see Venner v. 
Michigan Central R. R. Co., 271 U. S. 127, 131, 46 Sup. Ct. 444, 
70 L. ed. 868 (1924) where the court, in holding that a suit to set 
aside an order of the Commission must be brought in the federal 
courts rather than the state courts, said that it made no difference 
that the order was not mandatory but permissive. Decisions of the 
courts relating to orders given by the Interstate Commerce Com- 
mission, however, are not particularly helpful, for within the Inter- 
state Commerce Act itself, there is no provision for review, whereas 
judicial review is particularly provided for within the Securities & 
Exchange Act. In view of that fact, the question as to the distinc- 
tion between affirmative and negative orders which arises under the 
Interstate Commerce Act needs no particular consideration in this 
discussion. The Commission contends further that because petition- 
ers have not fully exhausted their remedies they are out of court. 
For this proposition see Sykes v. Jenny Wren Co., 78 F. (2d) 729 
(App. D. C. 1935), cert. den., 296 U. S. 624, 56 Sup. Ct. 147, 80 
L. ed. 443 (1935) ; White v. Federal Radio Commission, 29 F. (2d) 
113 (N. D. Ill. 1928); Gorham Mfg. Co. v. State Tax Commission 
of N. Y., 266 U. S. 265, 45 Sup. Ct. 80, 69 L. ed. 279 (1924) ; First 
Nat. Bank v. Board of Commissioners of Weld County, 264 U. S. 
450, 44 Sup. Ct. 385, 68 L. ed. 784 (1924). It may be said that a 
denial of judicial relief until all possible administrative remedies 
have been exhausted is a matter calling for the exercise of the court’s 
discretion. United States and Interstate Commerce Commission v. 
Abilene & So. Ry. Co., 265 U. S. 274, 44 Sup. Ct. 565, 68 L. ed. 
1016 (1924). If so, the alternative suggested by the Commission in 
the instant case, that is, the withdrawal of the information in ques- 
tion, would prove of much more inconvenience than a direct deter- 
mination of the question by the court. Although the Commission in 
this case does have grounds for claiming a limitation of judicial 
interference over its discretionary actions, nevertheless, it is sub- 
mitted that it should not be allowed to defend itself on the ground 
that its own rules and regulations are beyond the purview of statu- 
tory authority; nor on the mere technicality that because it was 
empowered to act in its discretion, although it chose not to, its ruling 
should be final. M. S. M. 


TAXATION —INTANGIBLES—CONSTITUTIONAL LAw—DuveE Proc- 
ESss.—Appellant, a Delaware corporation with main office and prin- 
cipal place of business in Minnesota, was a holding company and 
also furnished management advice to banks in Minnesota and ad- 
jacent states. Appellant paid the Minnesota property tax on the 
intangibles used in connection with this business which had an attrib- 
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utable situs in Minnesota except on the stocks of North Dakota and 
Montana state banks which were taxed already by those states. 
Minnesota levied a tax on these stocks and the corporation, on the 
ground that these were properly taxed in North Dakota and Mon- 
tana and that it was not required to bear double taxation on the same 
interest resisted the levy. Held, that a state may tax the intangibles 
of a foreign corporation having its commercial domicile within the 
state, even though some capital stocks which the corporation owns 
had already been taxed by the state of incorporation of the issuer. 
First Bank Stock Corp. v. Minn., 301 U. S. 234, 57 Sup. Ct. 677, 
81 L. ed. (adv. op.) 644 (1937). 


A state may not lay a property tax on tangibles located outside 
the state. Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 
194, 26 Sup. Ct. 36, 50 L. ed. 150 (1905). Also prohibited is a 
state tax on the transmission of tangibles located in another state, 
even though owned by domiciled decedents. Frick v. Pennsylvania, 
268 U. S. 473, 45 Sup. Ct. 603, 69 L. ed. 1058 (1925). It was 
formerly held that the state where a debtor lived could tax the trans- 
mission of debts owed to non-resident decedents. Blackstone v. 
Miller, 188 U. S. 189, 23 Sup. Ct. 277, 47 L. ed. 439 (1903). 
Nevertheless the State of Minnesota was denied the right to tax the 
transmission of bonds of its municipalities owned by non-resident 
decedents, and Blackstone v. Miller, supra, was specifically over- 
ruled on the basis that double taxation of transmission of the same 
intangible interests was no longer tenable. Farmers Loan and Trust 
Co. v. Minn., 280 U. S. 204, 50 Sup. Ct. 98, 74 L. ed. 371 (1930). 
The same rule was applied to the transmission of ordinary debts in 
Baldwin v. Missouri, 281 U. S. 586, 50 Sup. Ct. 436, 74 L. ed. 1056 
(1930), and to corporate stock in First National Bank v. Maine, 
284 U. S. 312, 52 Sup. Ct. 174, 76 L. ed. 313 (1932). As a result 
of these cases it was thought by some that principles of jurisdiction 
to tax intangibles similarly as in the field of tangibles would be 
worked out by the Supreme Court, thus preventing levy of property 
taxes on the same intangibles by more than one state. See First 
National Bank v. Maine, supra, 326; Baltimore v. Gibbs, 166 Md. 
364, 369, 171 Atl. 37 (1934); Brown, Multiple Taxation by the 
States—What Is Left of It? (1935) 48 Harv. L. Rev. 407; Note 
(1930) 15 Corn. L. Q. 457. Nevertheless there was still present 
in the Supreme Court a diversity of viewpoint on the proper prin- 
ciple of decision, 7. e., whether the mere fact of double taxation was 
a criterion. See Stone and Brandeis concurring, Safe Deposit and 
Trust Co. v. Virginia, 280 U. S. 83, 96, 50 Sup. Ct. 59, 74 L. ed. 
180 (1929). The diversity was more pointedly expressed in the 
concurring opinion of Farmers Loan and Trust v. Minn., supra, at 
215 where it was insisted the true principle is the beneficial relation 
between the interest to be taxed and the taxing jurisdiction. The 
relation between Minnesota and this interest was “too attenuated.” 
This opinion is consistent with statements on double taxation ap- 
pearing in the earlier cases. See Kidd v. Alabama, 188 U. S. 730, 
732, 23 Sup. Ct. 401, 47 L. ed. 669 (1903); Hawley v. Malden, 
232 U. S. 1, 13, 34 Sup. Ct. 201, 58 L. ed. 477 (1914); Fidelity 
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and Columbia Trust Co. v. Louisville, 245 U. S. 54, 58, 38 Sup. 
Ct. 40, 62 L. ed. 145 (1917); Citizens National Bank v. Durr, 257 
U. S. 99, 109, 42 Sup. Ct. 15, 66 L. ed. 149 (1921). It is sig- 
nificant that the opinion in the instant case is written for the Court 
by Mr. Justice Stone and the beneficial relationship idea is stressed 
as the test of the taxing power. Of course the Court did not con- 
sider the legality of the tax laid on these stocks by North Dakota 
and Montana. It has been decided, however, that the incorporating 
state can tax the capital stock of its own corporations. Tappan v. 
Merchants National Bank, 19 Wall. 490, 22 L. ed. 189 (U. S. 1874) ; 
Corry v. Baltimore, 196 U. S. 466, 25 Sup. Ct. 297, 49 L. ed. 556 
(1905). See Susq. Pow. Co. v. State Tax Com. of Md., 283 U. 
S. 297, 51 Sup. Ct. 436, 75 L. ed. 1047 (1931). This flexible test 
of relationship has already been applied in the income tax field. New 
York ex rel. Whitney v. Graves, 299 U. S. 366, 57 Sup. Ct. 237, 
81 L. ed. 195 (1937) (N. Y. taxed Ohio resident on profit from 
sale of seat on N. Y. stock exchange); N. Y. ex rel. Cohn v. Graves, 
300 U. S. 308, 57 Sup. Ct. 466, 81 L. ed. 409 (1937) (N. Y. tax 
on rent derived on N. J. real estate); see Notes (1937) 5 Geo. 
Wash. L. Rev. 915, and 918. Therefore if the test used in the in- 
stant case is applied in property tax cases it seems quite probable 
that the same intangible interest may be taxed by more than one 
state and Farmers Loan & Trust Co. v. Minn., supra, and First 
Nat. Bank v. Maine, supra, limited to cases of transmission at death. 


c #. ©. 


TAXATION — Use Tax — STATE TAXATION — INTERSTATE CoM- 
MERCE.—The Calif. Use Tax Act, 1935, c. 361, imposes an excise 
tax of 3% of the purchase price upon the storage, use or other con- 
sumption of tangible personal property within the state, excepting 
therefrom goods which have been subjected to the Calif. sales tax 
and those protected from excise by the federal or state constitutions. 
Southern Pacific Co., plaintiff, purchased without the state and 
shipped to points within the state materials to be used for mainte- 
nance and emergency requirements, when needed, within the state 
for purposes of its interwoven interstate and intrastate commerce. 
Plaintiff sought to enjoin defendant State Board of Equalization from 
collecting such excise tax on the “storage” or “use” of the materials. 
Held, that since the materials from the time of purchase outside the 
state were inextricably devoted to and used in both interstate and 
intrastate commerce the defendant may not constitutionally enforce 
the provisions of the act against the plaintiff upon the property set 
out. Southern Pacific Co. v. State Board, U. S. D. C. N. D. Calif., 
September 21, 1937. 


A tax is not an unconstitutional burden upon the operations of 
interstate commerce when imposed upon the privilege of use after 
commerce is at an end. Henneford v. Silas Mason, 300 U. S. 577, 
57 Sup. Ct. 524, 81 L. ed. 526 (1937) ; Vancouver Oil Co. v. Hen- 
neford, 49 P. (2d) 14, 183 Wash. 317 (1935); Powell v. Maxwell, 
186 S. E. 326 (N. C. 1936); (1937) 5 Geo. Wasu. L. Rev. 915. 


When goods are imported under interstate commerce they may not 
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be subjected to taxation by a state before the interstate character 
has been discarded. Southern Pacific Co. v. State Board, supra; 
Northern Pacific v. Henneford, 15 F. Supp. 302, (E. D. Wash. 
1936). There can be no objection to the excise on the ground the 
materials were imported into the state before the incidence of the 
tax. Henneford v. Silas Mason, supra. 

The power to tax is denied to the states as well where the goods 
or materials sought to be taxed are in mixed interstate-intrastate 
commerce use as where they at all times are in actual interstate 
commerce use. Northern Pacific v. Henneford, supra; Cooney v. 
Mountain States Tel. Co., 294 U. S. 384; 55 Sup. Ct. 477; 79 L. 
ed. 934 (1935). Where a use tax is imposed after importation but 
before segregation for use in interstate commerce, there can be no 
constitutional objection even though the separation and subsequent 
use in interstate commerce follows immediately. Nashville Railway 
Co. v. Wallace, 288 U. S. 249, 53 Sup. Ct. 345, 77 L. ed. 730 (1933) ; 
Edelman v. Boeing Air Transport, 289 U. S. 249, 53 Sup. Ct. 591, 
77 L. ed. 1155 (1933). The suggestion has been made that “if 
the withdrawal of gasoline and the filling of tanks for immediate 
use in interstate commerce (upheld in the Nashville and Edelman 
cases) can be subjected to use taxation it is difficult to see how the 
storage or for that matter the installation of tangible personal prop- 
erty could be immune.” (1936) 24 Catir. L. Rev. 175. Such an 
analogy was not tested in the Southern Pacific Co. case. Plaintiff’s 
bill alleged that the materials in question were from the time of 
purchase allocated under predetermined plans for use in interstate 
commerce. By moving for a dismissal of the bill, defendant failed 
to bring to issue whether or not the materials were, for a period 
after importation, deprived of their interstate character. The court 
expressly reserved to defendant an opportunity to put that allega- 
tion in issue. 

Also lacking is a judicial declaration on the effect of the failure 
of the California legislature to exempt goods on which a sales tax 
has been paid in another state as was done by the Washington legis- 
lature in the statute involved in Henneford v. Silas Mason, supra, 
and Vancouver Oil Co. v. Henneford, supra. There is reason to 
believe the Calif. statute may meet constitutional objections on this 
point, especially after what was said by Mr. Justice Cardozo in 
Henneford v. Silas Mason, 300 U. S. 577, 587, “A state, for many 
purposes, is to be reckoned as a self-contained unit, which may frame 
its own system of burdens and exemptions without heeding systems 
elsewhere. If there are limits to that power, there is no need to 
mark them now. It will be time enough to mark them when a tax- 
payer paying in the state of origin is compelled to pay again in the 
state of destination. This statute (the Washington statute) by its 
framework avoids that possibility.” G. A. W. 








